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| N THE MATTER OF THE JUDGES ACT,
RS C 1985, c. J-1

2021 JUDI CI AL COVPENSATI ON
AND BENEFI TS COWMM SSI ON

--- This is the transcript of a continued
Public Hearing, taken by Neesons Reporting, via
Zoomvirtual platform on the 11th day of My,
2021 commencing at 9:30 a.m

[All participants appearing virtually or
t el ephoni cal | y. ]
REPORTED BY: Helen Martineau, CSR
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--  Upon commencing at 9:30 am

MADAM CHAIR:  Wel cone to this second
day of the Quadrennial Comm ssion. | rem nd
each party ten mnutes before the end of your
presentation that you have ten mnutes left in
order to keep the agenda as cl ean as possi bl e.
And I wll now call on the representative for
the Chief Justice, R chard Bell, to start, which
neans | gave you ny five mnutes. But | wll
stop you at 10:35 in order to keep to the
schedul e and be fair to all the parti es.

| understand that the governnent has a
jurisdictional issue. However, as a Conm ssion
we have decided to hear your full argunents
t oday but please note that we are not ruling at
this tinme on the jurisdictional issue, but we do
want to understand the full argunents.

So M. -- the representative for Chief
Justice, R chard Bell, you're on and I'm
starting ny stop watch for 50 m nutes to warn
you ten mnutes before. Thank you very nuch.

MR. MEEHAN:. Hel |l o, Honourabl e Madam
Chai r, Honourabl e Conm ssi oner Bl oodwort h,
Honour abl e Conm ssioner Giffin, and seni or

staff Loui se Meagher. M nane is Eugene Meehan.
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| am here with The Honourabl e Chief Justice
Bel |, the Honourabl e Justice Scanlan and ny
col |l eague M. G ordano, all four of us are
avai |l abl e to answer your questions. W are also
joined today by Court Martial Appeal Court of
Canada senior staff Ms. Lavictoire and

M. Bieniasiew cz and, as observers in uniform
Li eut enant Col onel Kerr and Commander
Létourneau. M role today is to give a brief

| ntroduction plus a super brief, three-point
summary of the |legal opinion, requested -- or
subm ssion requested, by the Ofice of the Chief
Justice of the Court Martial Appeal Court of
Canada.

The main subm ssion wll then be
presented by Chief Justice Bell and Justice
Scanl an, both of the Court Martial Appeal Court
of Canada, the latter also a sitting judge of
t he Nova Scotia Court of Appeal.

Prior to being appointed Chief
Justice, Chief Justice Bell was a sitting nenber
of the New Brunswi ck Court of Appeal.

You have a copy of the subm ssion of
the office of Chief Justice Bell. Super

briefly, three very short points.
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Nunber one, in the context of the
Court Martial Appeal Court of Canada, the
principle of judicial independence is
concomtantly also essential to the preservation
of fundanental -- the fundanental normative
order of the Canadian mlitary. And the
perception of, we'll call it CMACC, short for
Court Martial Appeal Court of Canada, CMACC S
judicial independence anongst nenbers of the
Canadi an Arned Forces, not just perception but
reality.

Nunber two, this honourabl e Conmm ssion
can exercise its jurisdiction to nake
recomendations to Parlianment to address
concerns that Chief Justice Bell and Justice
Scanlan wll set out.

Nunmber three, the prine objective of
t hese requested recommendations is to renove
juridical inequity in the Federal Court system
to renove the practical, adm nistrative and
oper ati onal independence concerns associ at ed
with the Chief Justice of CMACC struggling to
try to balance his or her, in the future,
primary responsibilities to CMACC agai nst

potential directives to serve as a regul ar
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pui sne judge of any source court.

Wth the guarded jurisdiction and,
again very briefly, governnent counsel has
attenpted to limt, restrain, indeed dimnish
the jurisdiction of this honourable Conm ssion,
which is set out in section 26(1) of the Judges
Act wwth regard to, of course, the adequacy of
judge's benefits generally, and that's "benefits
general | y".

As Chief Justice Scanlan and -- sorry,
Chi ef Justice Bell and Justice Scanlan w |l
address their remarks, and their requested
recommendations fall squarely into both benefits
and generally.

W have filed a ni ne-page response to
gover nnent counsel on jurisdiction and we add
this, in addition to the nultiple exanpl es of
prior Quad Comms dealing with matters that we
will hear and raise, and that's in our materi al
at pages 4 through to 7 of what prior
Quadr enni al Conm ssi ons di d.

Three brief points here.

Nunmber one, a joint subm ssion of the
Canadi an Superior Court, Courts Judges

Associ ati on, and the Canadi an Judi ci al Councils
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at paragraph 7 -- page 71, sorry, recommends
structural changes to 26(3) of the Judges Act
with regard to judges being paid for the full
cost of their participation in a Comm ssion or
inquiry. No objection fromgovernnent counsel
as the to jurisdiction of this honourable
Comm ssi on.

Nunmber two, and paragraph 78 of the
governnment's reply, they say they are comm tted
to engaging wwth the Chief Justice of the
Federal Court with regard to pre-retirenent
arrangenents. Again, no objection from
government counsel as to jurisdiction of this
honour abl e Conmi ssi on.

Last, nunber three, the governnent,
al so at paragraph 78 in their reply, indicate
they are commtted to structural changes to the
Judges Act as regards supernunerary status or
Prot honotaries. Again, no objection with regard
to jurisdiction.

| now hand the m crophone,
el ectronically and virtually, over to Justice
Scanl an and to Chief Justice Bell.

MADAM CHAI R: Thank you, M. Meehan.

Chi ef Justice Bell, thank you.
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CH EF JUSTI CE RI CHARD BELL: Thank
very much, Madam Chair, Conm ssioners Bl oodworth
and Giffin.

First let nme say that | consider it a
privilege to appear before your Comm ssion,
which is so very inportant to the constitutional
under pi nni ngs of our free and denocratic
society. Secondly, | wish to state fromthe
outset that this presentation's genesis does not
arise fromany job dissatisfaction by ne.

To the contrary, |I'mthe view that |
have the best job in the Canadian judiciary. |
am Chi ef Justice of an appellate court that has
the privilege of adjudicating a unique
cross-section of crimnal law, mlitary | aw and
constitutional |aw.

The | awyers who appear before ne on a
daily basis are al ways exceedingly well prepared
and show trenendous courtesy toward one anot her
and t he Bench.

| have never, in over six years as
Chi ef Justice of the Court Martial Appeal Court,
have had an unrepresented litigant appear before
me. | amproud to say that nenbers of the
Canadi an Arned Forces have excellent access to
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justice, as you know that is only a dreamin
nost parts of Canada in the civilian justice
system

The mlitary judges, the equival ent of
the trial judges in the civilian justice system
write cogent, well-reasoned decisions. They
gi ve trenendous thought and effort in to
perfecting their instructions to the five
menbers of the general court martial, which once
again, if I may nmake a conpari son, would be the
equi val ent of the twelve-person jury in a
civilian justice system

CMACC staff are second to none. My
relationship with the executive branch has been
not hi ng but professional and exenplary and |
can't say enough good about the nenbers of the
executive, with whom | have had the privil ege of
wor Ki ng.

| f things are so good on your court,
you m ght ask, where is the need for change? |
wll nowturn to several aspects of conflict
which flow froma structure which requires the
Chi ef Justice of the Court Martial Appeal Court
of Canada to also be a reqular judge of a source

court. And | deliberately use the word "regqul ar
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j udge" rather than puisne judge. The three
areas | intend to address relate to, one, a |lack
of perceived i ndependence and inpartiality as it
relates to activities wthin the Canadi an

Judi cial Council; a lack of perceived

| ndependence and inpartiality as it relates to
activities within the court adm ni stration

servi ces; and, three, a lack of independence
wth respect to the Chief Justice of CMACC s own
training as well as the training of nenbers of
his or her court.

First, the Canadi an Judicial Council.
The Chief Justice of the Court Martial Appeal
Court of Canada is 1 of 41 nenbers of the
Canadi an Judicial Council. Sonme mght refer to
the council as the governing body for judges,
sonme m ght not but sone do. The Canadi an
Judi ci al Council nakes recomendations to the
M nister of Justice with respect to the renoval
of federally-appointed judges.

It al so enacts policies related to
judicial conduct, establishes a Code of Ethics
for judges, and nakes decisions with respect to
courses to be offered to judges, where those
courses will be held and, on occasion, allocates
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spaces for training to particular courts.

There can be conflict between the
Chi ef Justice of the Court Martial Appeal Court
of Canada and the Chief Justice of his or her
source court within the operations of the CIC

Sonme areas of conflict include access
to seats on training prograns offered through
t he Canadi an Judicial Council, respective
di sci pline or renoval of a federally-appointed
judge and, finally, policy initiatives of the
Canadi an Judi ci al Council .

First to the issue of course
al l ocations. The Court Martial Appeal Court of
Canada judges deserve, and are constitutionally
entitled to, a Chief Justice who is perceived as
bei ng inpartial and i ndependent and who w ||
advocate for their interests on course fundi ng
and seats. That independence and willingness to
advocate can be questi oned when the Chief
Justice of the CMACC i s conpeting agai nst the
Chi ef Justice of his or her source court for
seats and fundi ng.

Second, | nention the discipline
process. Very inportantly, federally-appointed

j udges who find thensel ves facing the
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possibility of renpval recomendation fromthe
Canadi an Judicial Council are constitutionally
entitled to a decision nmaker who is not only
| npartial and i ndependent but is perceived to be
so. Wth respect, that perception may be open
to question when one of the Chief Justices at
the table is a regular nenber of another court,
who's Chief Justice is also part of the
deci si on- maki ng process.

Third, policy initiatives at the
Canadi an Judi cial Councils. The CJC nakes
routine policy decisions on its ethical
gui delines, to launch or not |aunch litigation,
litigations' positions and strategies. These
can be very hotly contested itens. The Chief
Justice of the Court Martial Appeal Court needs
to be immune frompossibility or suggestions
that his or her position is coloured by their
role as a regular judge of another Chief Justice
of anot her court and, hence, Chief Justice
around the Canadi an Judi cial Council table.

| now turn to court admnistration
services where simlar problens arise. The
Court Adm nistration Services Act identifies

four Chief Justices as having equal
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responsibilities wwth respect to the

adm ni stration of the four national courts, of
course excluding the Suprene Court of Canada.
Those courts are the two internedi ate appell ate
courts, the Federal Court of Appeal and the
Court Martial Appeal Court of Canada; and the
two national trial courts, the Federal Court and
the Tax Court of Canada.

At regul arly-held neetings of the
Chi ef Justices Steering Commttee, essentially a
Board of Directors, the four Chief Justices and
t he Associate Chief Justices of the Tax Court
and Federal Court decide such inportant issues
as budget subm ssions to the executive branch,
the all ocation of physical, human and ot her
resources anong the courts.

As an aside, | would note that from ny
experience in -- quite frankly, 1've sat on four
courts nowin ny fifteen-year career, the New
Brunswi ck Court of Queens Bench, the New
Brunswi ck Court of Appeal and now t he Federal
Court and Court Martial Appeal Court. From ny
experience in all four courts, of which | have
had the privilege of serving, sone of the

t oughest battles are in relation to the
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assi gnnment of courtroonms. Those battles occur,
sadly, not only anpbng courts but anpong judges
sitting on the sane court.

The Court Martial Appeal Court is
constitutionally required to have a Chief
Justice who can advocate for resources and
policies which advance his or her court's needs,
wi t hout being beholding to a Chief Justice of
anot her court. Furthernore, and equally
| nportant, the other courts around the court
adm nistration table are entitled to have
confort and certainty that the opinions from
and positions taken by, the Chief Justice of the
Court Martial Appeal Court are his or hers al one
and not influenced or coloured by the position
as a regular justice of another court at that
sane table.

Thi s assurance of the principle that
all votes are equal around the CAS table applies
to all issues that mght arise in court
adm ni stration, including, but not limted to,
the building of court facilities, the design of
those facilities, |location of those facilities,

assi gnnent of courtroons, allocation of human

resources, digital resources, registry
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resources, and the |ist goes on.

| now turn briefly to the issue of
training wwthin the courts. The Canadi an
Judi cial Council currently recomends a m ni num
nunber of training days annually for all
f ederal | y- appoi nt ed j udges.

Parlianment has recently inposed
m ni nrum nandatory judicial training in sone
subject matters. Chief Justices nust advance
the training of not only the regqular nenbers of
their courts but also his or her own training.
Al'l courses are currently approved in all courts
by their Chief Justices or associ ate Chi ef
Justices. There is a bit of a caveat that we
can get into in the question and perhaps that
exception m ght be the Chief Justice of the
Court Martial Appeal Court, because all of our
judges are regular sitting federally-appointed
j udges of Superior Courts or Courts of Appeal
across the country, which, quite frankly, works
very well. W have a trenendous bassin from
which to draw. So there are sone issues that we
can di scuss surrounding training on that but

they're secondary to what we're here about

t oday.
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Serious questions do arise, however,
about the independence of the Chief Justice of
the Court Martial Appeal Court of Canada if he
or she is required to seek the perm ssion of his
or her source court to attend training, to
attend conferences, to | ecture at conferences,
et cetera.

Furthernore, training is inpacted by
scheduling. Scheduling is perceived by the
Chi ef Justice of source courts as his or her
prerogative. You can inagine the chall enges
such an approach brings to the ability of the
Chi ef Justice of the Court Martial Appeal Court
of Canada to properly fulfill his or her
responsibilities with respect to training,
attendi ng conferences, and effectively being an
anbassador for the court and for the mlitary
justice system

Justice Scanlan will be addressing
that issue, about training, nore fully in his
observati ons.

| thank you very nuch for your tine.
| f you have questions in French or English it
will be a pleasure for ne to answer in the

| anguage of your choi ce.
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MADAM CHAI R Thank you, Chief Justice
Bell. Thank you very nuch.

Justice Scanl an.

JUSTI CE EDWARD SCANLAN:  Thank you
very much. Ms. Chairperson, Conm ssioner
Bl oodworth, Comm ssioner Giffin, | preface ny
comments by suggesting that Counsel Meehan and
the Chief Justice hinself have appropriately
sugar coated how the current source court
arrangenent inpacts the judicial independence of
CMACC, nost notably the Chief Justice of that
court. | choose to present a |l ess varnished
hi story. The current source court arrangenent
has a direct negative inpact on the independence
of a national court which is constitutionally
est abl i shed.

A court that plays an inportant role
I n the Canadi an justice system Canada's
mlitary justice systemis a unique,
self-contained system one that is a creature of
our constitution, intended to operate in
parallel to the civilian crimnal justice
system This parallel system as noted by the
Suprene Court of Canada in the Généreux case, isS

deeply entrenched in our history yet the source
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court arrangenent, as it relates to the Chief
Justice, conprom ses the independence of CMACC.
This 1s nore than perception.

The source court arrangenent sees the
Chi ef Justice of CMACC either beholden to or
controlled by the Chief Justice or Associate
Chi ef Justice of a source court. | need not
reference just this source court for this Chief
Justice but any source court, no matter where
the Chief Justice is appointed from He or she
woul d suffer fromthe sanme | ack of independence.
There is no other court in this |land at any
| evel that is dependent upon or controlled by
the Chief Justice in a separate court.

Judges of all Federal Courts enjoy the
benefit of participation in educational
conferences, upon approval by their Chief
Justice. A Chief is also in control, in terns
of assigned cases, l|locations, witing tine or
preparation tinme for trials and nmany ot her
judicial benefits, yet the Chief Justice of
CMACC nust get approval fromthe Chief of his
source court to get tinme to do CMACC work. This
speaks to the | ack of independence. Even if the
Chi ef of the source court were to be hands off.
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There are other exanples in terns of how
| ndependence nmay be conprom sed.

| wish to explain sone of the things
required of the current Chief Justice. As Chief
Justice he alone is required to set the schedul e
for both hinself and other judges who nmay hear
CMACC appeals. A Chief Justice of any court
must be able to set the schedule for his or her
court, yet even the Chief Justice in CMACC can
have his or her schedule altered unilaterally by
the Chief of the source court. Alternatively he
or she nust negotiate for the tine required to
do CMACC work. A Chief in the source court nmay
have no idea as to the realty of the workload
and the urgency of the workload as generated by
CVACC,

There's no other court in the country
where the Chief Justice of another court coul d,
in effect, make it difficult, if not inpossible,
for the Chief of an Appeal Court to access and
all ocate judicial resources and benefits. The
Chi ef Justice nust negoti ate perhaps even fi ght
for time and resources that the CMACC requires.

Wor k, workl oad, |ocation, case

assi gnnents, even educational benefits and
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supernunerary entitlenments for judges are all
things that fall within this Conm ssion's
mandate. These itens fall within the definition
of benefits for judges in the broader sense.

The task of schedul i ng and assi gni ng
j udges invol ves consideration as to | anguage,
gender, geography, and expertise. The Chi ef

Justice nust take into account --

[ SPEAKERS AUDI O | S CUTTI NG QUT.)

MADAM CHAI R | hear background noi ses
and | see a |l ot of people who are not on nute.
Can | ask anyone other than Justice Scanlan to b
on nmute pl ease?

JUSTI CE EDWARD SCANLAN.  May |
conti nue?

MADAM CHAI R: Yes.

JUSTI CE EDWARD SCANLAN: Thank you.

You have to ask whether it was a
formal court martial and if so are jury
instructions in issue? |If so what's the work
experience for a potential panel nenber. Are

there constitutional issues or i|Issues of

extra-territorial jurisdiction. The list can go
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on in ternms of things the Chief Justice nust
consi der.

Chi ef Justice Bell sits on every
appeal , both French and English. He reviews
every decision and the transl ation thereof.

CMACC is uni que anong Canadi an courts
in that there is single judge responsible for
the adm nistration and operation of that court,
that's the Chief Justice. Al other judges who
sit in CMACC have primary responsibility to a
source court and act in CMACC only upon the
request of the Chief Justice. The Chi ef
Justice, therefore, is on call, 24/7, 365 days
per year to deal with energency issues, notions
or applications.

By way of exanple, | refer to bail
reviews. Even were he to assign the hearing of
such a notion or application to another judge it
must, first, cone through him There's no ot her
judge sitting on a regular basis. Yet in spite
of this constant on-call status the Chief
Justice's schedule is subject to control by a
source court.

It would not be beyond the pale for

the Chief of a source court to sinply hand the
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Chi ef of CMACC a schedule and say, this is what
you nust do for the source court, how, where and
when you fit CMACC work in that schedule is up
to you.

The sanme could occur in terns of
vacations. It is the source court that can set,
cancel or vary a vacation for a CMACC Chi ef
Justice no matter what the needs of CMACC are.
Those are all benefits, for a judge.

|"ve already referred to sone of the
things that a Chief Justice nust do, and even
referred to the work he does with the Canadi an
Judi cial Council. The Canadi an Judi ci al Counci l
neets tw ce per year, there's a mninmumthree
days required for each session. Wth travel
tine it may require as nuch as five days, tw ce
per year; and that's added to his nornmal
wor kl oad both in CMACC and with his source
court.

Judges are often asked to sit on
commttees in the CIC, while nost Chief Justices
control their own schedul es, the fact that the
source court is in control of the CMACC Chief's
schedul e neans it is inpossible for the CMACC

Chief to agree to sit on any CJC committees that

neesonsreporting.com
416.413.7755



Judicial Compensation and Benefits Commission Hearings
English Transcript on 5/11/2021 226

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

i nvol ve substantial commtnents of tine. No
ot her Chief Justice endures that restriction on
the exercise of their benefits in that regard.

Chi ef Justice already nentioned the
wor k he does on the Court Adm nistration
Services Commttee, | wll not repeat. But | do
enphasi ze the fact that the CMACC Chief is put
I n an awkward position of having to conpete with
the Chief Justice of his source court when
advocati ng on behal f of CMACC

In a sense, he nust go cap-in-hand not
only the governnent but to the Chief of his
source court. | recall reading and actually
havi ng ny hands on an article where the Chief of
t he Federal Court, June 27, 2017, spoke of the
| ndependence of a court being conprom sed by
having to go to governnent, in terns of budget,
he was seeki ng nore i ndependence and contr ol
over his own budget. The CMACC Chief not only
has to go to governnent, but at the sane tine
and at the sane place that that Chief Justice of
t he Federal Court has to go, but he has to go
cap-in-hand to his own Chief in the source court
and do battle, conpeting for the sane scarce
resources. |If the Chief Justice in the Federal
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Court viewed that as being an encroachnent upon
t he i ndependence of the court then it's double
so for the CMACC courts.

The Chief of CMACC serves on a CMACC
inquiry commttee as well and all disciplinary
matters that are not resolved at the inquiry
| evel , for exanple, the Généreux matter. He's
often asked to speak at outreach events, for
exanpl e, at Canadi an Bar Associ ati on conferences
or various education prograns. He does staff
i nterviews, including court adm ni strator,
clerks and | egal counsel.

It's the Chief alone that nust
spear head projects like rule revisions or
projects and the publications of CMACC
decisions. The Chief is also the liaison wth
other MIlitary Appeal Courts in the Five Eyes
countries. And he's been asked to present
internationally to update other countries as to
the state of the mlitary justice systemin
Canada.

Al l of these things one m ght expect
of a Chief in terns of requests or demands on
their time, but this Chief alone has to seek

perm ssion fromhis source court; and it would
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be so no matter who the Chief was and what their
source court was.

The unvarnished reality is that the
control of the Chief Justice by the source court
is real and it's not just about perception. The
current Chief Justice of CMACC is substantially
commtted to CMACC duties, as would any Chief of
CMACC. And in that capacity he sits only as an
Appeal Court judge in CVMACC

What our witten subm ssions, dated
March 26th, 2021, urge is for your Conmm ssion to
recommend that the Chief Justice be separated
froma source court, and that upon el ecting
supernunerary status the Chief Justice not have
to return to his or her source court,

This is sonething simlar to what the
Comm ssi on has done before, earlier Conm ssions,
for exanple, nade recommendations related to
seni or judges in Nunavut. The Conm ssion
recommended the senior judges of the Nunavut
Court of Justice becone Chief Justices of that
court, and upon being -- upon electing
supernunerary status they be entitled to the
benefits attached to the Chief Justice office

upon retirenment. As supernunerary judges they
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woul d be entitled to sit as puisne judges of
that court. That is, in fact, what we're asking
this Conm ssion to recomend.

The current source court arrangenent
woul d have the Chief Justice of CMACC return to
a trial court, renmenber? He sits mainly in an
Appeal Court capacity now. No other judge in
any court, at any level, would be required to
return to a different court from an Appeal Court
upon el ecting supernunerary status. This is a
direct inpact of the benefits available to the
Chi ef of CMACC.

There's al so geographi cal aspect as
well. OCMACC, to a significant extent, is
Otawa-centred in terns of adm nistrative
operations. |It's also where the only dedi cated
CMACC courtroomis |ocated. Wile CVACC
regularly sits in various |ocations throughout
the country the admnistrative heart is in
O tawa. Upon el ecting supernunerary status in
the source court the present Chief Justice may,
for exanple, be required to do work as a trial
court judge in the Federal Court in any corner
of this country.

In fact, if the source court for a
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Chi ef Justice was a provincial Superior Court
then the election of supernunerary status may
i nvol ve the permanent relocation of a
supernunerary Chief to a different province,
because his or her source court could be any
province in the country. And they would be
required to nove back to becone a supernunerary
j udge of that court.

The report and recommendations to the
M nister of Justice, June 3rd, 2016, page 47,
par agraphs 182 and 184, and that's found at tab
C of our reply, recommended as part of the
mandat e that the governnent recogni ze that
judges sitting in Labrador, or in a renote
| ocati on, the Conm ssion recomended t hat
rel ocation benefits be paid upon retirenent from
of fice.

There's a real possibility that CMACC
Chi ef coul d be appointed froma Superior
Provincial Court if there's no provision for
renoval costs. And | nention that not that
we're pushing for the renoval costs, but it
il lustrates the dichotony and difficulty of
havi ng the source court tie.

Yesterday you heard from M. Lokan and
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M. Bienvenu speak on the needs to attract
out standi ng candidates. |, like them refer you
to section 26(1) of the Judges Act. A source
court arrangenent with the Chief Justice of
CMACC being controll ed by another court, and the
prospect of having to return to a trial setting
after many years working primarily in an Appeal
Court setting, could be a deterrent to
attracting outstandi ng candi dates for the office
of Chief Justice of the CVMACC court.

The Chief Justice's witten
subm ssions of March 26, 2021, propose
recomendati ons that woul d address or attenuate
| ndependence concerns by providing a
supernunerary position for the Chief Justice, by
bringing the office of the Chief Justice into
conformty with other Chief Justices in the
Federal Court system

| summari ze on the issue of
jurisdiction. | respectfully disagree with the
governnent's position suggesting that this
Comm ssion | acks jurisdiction. Benefits such as
supernunerary status, vacations, workload, case

assi gnnents, education, and even the requirenent

to nove to a different province upon electing
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supernunerary, all fall squarely within the
purvi ew of benefits form ng part of your
mandat e.

| remnd you, in terns of benefits,
the Chief Justice for CMACC is the only Chief
Justice in the federal mandated courts,
| ncl udi ng the Superior Courts and Territori al
Courts, that can, in effect, be denied the
opportunity elect supernunerary status in the
court which he or she serves in, the only judge.

It's a benefit that should be
conferred upon the CMACC Chiefs for now and into
the future, based on recommendations of this
Comm ssion. Al so, upon appointnent to the CVACC
the Chief Justice of CMACC should be entitled to
sever its obligations to any source court so as
to avoid not only the perception but the reality
in terns of independence.

| f the Comm ssion does not nake the
recommendati ons requested or declines to nake
any comment on the National Defence Act the
Conmi ssion m ght note these concerns in the
final report.

| thank you for your tinme and patience

and | understand now that M. Meehan will wap
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up for us. Thank you.

MADAM CHAI R:  Thank you, Justice
Scanl an.

M. Meehan.

MR. MEEHAN. Unl ess the Chair and
Honour abl e Conmm ssi oners have any questions, we
have no further coments beyond, of course,
enphasi zi ng the comments by Chief Justice Bell
and al so Justice Scanlan who has just spoken.

The only thing |I woul d enphasi ze woul d
be that prior to appointnent as Chief Justice of
CMACC, as | nentioned at the beginning, Chief
Justice Bell was a sitting nenber of an Appeal
Court in Canada, New Brunswi ck, as Justice
Scanlan is currently a sitting nenber of the
Nova Scotia Court of Appeal. Those are our
comments. Thank you.

MADAM CHAI R: Thank you. One question
| have is, | notice Justice Mxris Fish is
currently tasked with reviewing mlitary
justice, and including in his nandate, as | saw
in the press release, a review of the Mrti al
Court and Martial Court of Appeal. How does
t hat work, assum ng that we agree on the

jurisdictional issue and so forth? Can you help
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me a bit on that side and whether we woul d be
overstepping, | assune not overstepping if we
have jurisdiction, but can you help ne a bit on
t hat mandat e?

MR. MEEHAN. Let ne say this and then
defer to Chief Justice Bell.

As Justice Scanl an appropriately and
strongly set out, there are structural and
functional challenges that exist within the
current system Those structural and functi onal
chal | enges can be elimnated by the elimnation
of a source court requirenent. And the
recommendations from-- to speak plainly, the
recommendati ons fromthis Honourabl e Conm ssion
w Il solve the problem

There are other issues related to
mlitary justice, but the appropriate and
strongest avenue for redress here for CCMAC i s
t hrough this Honourabl e Conm ssi on.

Chi ef Justice Bell.

CH EF JUSTI CE RI CHARD BELL: Thank
you. That's an excellent question, Madam Chair.

Madam Chai r and nenbers of the
Comm ssion, yes, we did nake a presentation

before the Fish Inquiry. | wll tell you that

neesonsreporting.com
416.413.7755



Judicial Compensation and Benefits Commission Hearings
English Transcript on 5/11/2021 235

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the presentation to the Fish Inquiry was, shall

| say, much | ess sophisticated than it is before
you. There was nuch | ess preparation than there
is in the Conm ssion before you.

We are not unm ndful of the fact, and
| mean no disrespect, in fact |I'm speaking wth
representatives of the Honourable Fish tonorrow.
So | nmean no disrespect, please understand. But
we understand that the Honourabl e Fish
recommendati ons nay or nmay not be inplenented by
t he governnent. W have seen such studies
bef ore and such inquiries before.

We know t hat your Conmi ssion gets the
attention of governnent. Your Conm ssion the
gover nnent cannot avoid either inplenenting or
sayi ng why they do not inplenent your
reconmendat i ons.

Covi ously, froma tactical point of
view quite frankly, | expected this question
fromthis Conm ssion and that is no doubt one of
t he reasons why we nmade a submi ssion to the Fish
Commi ssion, albeit brief, |ess detailed, |ess
professional, but still expressing our viewthat
the Chief Justice of CCMAC s position should be
separate and apart from any source court.
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Just to round out our subm ssions to
the Fish Inquiry, we also question the need for,
| think, approximately 56 judges who are
appointed to the Court Martial Appeal Court from
whi ch | can draw upon. Since comng to office,
| have been of the firmview that 56 or 57 is
probably too many.

The challenge is that we have to have
the right mx on the judges. And when |
arrived, and | nean no di srespect to anyone on
t he Federal Court, but when I arrived the large
percent age of the judges on the Court Marti al
Appeal Court cane fromthe Federal Court.

The Federal Court has no crimnal |aw
jurisdiction. That's the reality. | should be

careful saying "no" because | think there is
sone wth respect to m sl eading adverti sing, but
essentially they do no crimnal |[aw work. |
have done no crimnal |aw at the Federal Court
since ny arrival sixteen and a half years ago.
So through successive Mnisters, and |
can tell you that they have been super
co-operative, we have worked toward changi ng
t hat bal ance of the judges avail able for the

Court Martial Appeal Court from Federal Court
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judges to Superior Court judges in the
provinces. That's no secret. |'ve done that
and there's been a reason for that. This court
needs the crimnal |aw experti se.

MADAM CHAI R Thank you very nuch,
Chi ef Justice Bell.

| have anot her question but maybe |
can ask ny coll eagues, Peter and Margaret, if
you have any?

MR COWMM SSIONER: | just have one
guestion for M. Meehan. Do | understand that
the structure of the court is within the four
corners of the jurisdiction of M. Fish's
i nquiry?

MR, MEEHAN. Yes.

MR COW SSI ONER: Thank you.

MADAM COWMM SSIONER: | just had one
guesti on, Madam Chair.

| understand your argunent to be all
focused on the Chief Justice and his need to
control his schedule and so on, but help ne
under stand why that sane issue doesn't apply to
all the judges of CCMAC. Presumably their
schedul es, their vacation, is all controlled by
the Chief Justice of their court.
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MR. MEEHAN:. Chief Justice Bell, would
you li ke to respond to that?

CH EF JUSTI CE RI CHARD BELL: Surely.

It's interesting, | Chair the Appeal
Courts Forum at the Canadi an Judi ci al Counci l
and there has not yet been a neeting that |
cl ose at the round tabl e thanking the Chief
Justices around that table for, this is a very
poor choice of words, loaning their judges to
the Court Martial Appeal Court for the past
nonth or the past six nonths and so on.

The sane problem doesn't arise, quite
frankly, at the regular judge |evel of the Court
Martial Appeal Court, and I'll explain why. The
regul ar judges of the Court Martial Appeal
Court, other than the Chief, have serious,
serious responsibilities in their hone court. |
understand that. And nost of themare
privileged when | ask or delighted when | ask
themto serve. | don't normally ask anyone to
serve nore than once per year. There have been
sone exceptions lately because we've had nore
cases than normal and there are a few who have
done doubl e duty. But, generally speaking, |

don't call upon themthat often so that's the
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mai n reason why the sane problem doesn't ari se.

And many of them are supernunerary and
they share their tinme with us. Justice Scanl an
I S supernunerary, there are many others. But
"Il just give you an exanple, Justice Bennett
of the BC Court of Appeal is supernunerary. She
has answered the call every tine. Justice Watt
of the Ontario Court of Appeal is not
supernunerary but he has sat whenever | have
requested. Justice Deborah McCawl ey, who j ust
recently retired, who has announced her
retirenment, she was supernunerary. So it fit
well within her schedule when we did call her.
But that's not to say that we don't call on
judges sitting full time. Justice Rennie and
Justice Pardu, Justice Rennie of the Federal
Court of Appeal and Justice Pardu, | have called
upon themoften |ately and they have made t he
time.

But the big difference is ny opening
lines, and | don't want to disclose deliberative
secrecy but I'"msure no one wll find this too
of fensive, ny opening lines after every hearing,
ny opening lines are, quite sinply, | amwlling

to wite if you wwsh for ne to wite. And if
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there's anyone that has a burning desire to
wite then | will let themwite.

So when judges get assigned know ng
that they don't have to hold the pen at an

appel l ate court it nakes a huge difference. It
makes a huge difference. | can't say how
much -- | can't overenphasi ze how nmuch. So |

think that's the main reason.

The other reason this application or
this notion, this argunent is being nade to you
folks today is, the role of the Chief Justice of
CMACC is nmuch, nmuch different than the role of
the regular judges of CMACC. |I'mthe first one
to acknowl edge that CMACC probably does not need
a full-time roster of three full-tinme judges
sitting alone, as the PEI Court of Appeal. And
| often conpare our work to the PElI Court of
Appeal because we service a popul ation, an adult
popul ati on of about that sane size. That's the
reality. Wen you look at the civilians that
are covered by our |egislation, and you | ook at
the regular mlitary nenbers who are covered by
our legislation, and you | ook at the nunber of

cases we have, and so on, it's not -- it's a

good conpar at or.
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But | will say this, | think we
benefit greatly, greatly, from having puisne
judges fromthe superior courts and the Federal
Courts across the country and | woul d not want
to | ose that.

| do think, and remain very strongly
of the view, that the position of Chief Justice,
gi ven the nunerous responsibilities with respect
to Canadi an Judicial Council, commttee work,
CAS comm ttee work, and bei ng an anbassador for
the court and for the mlitary justice system
shoul d not be tied to a source court, whatever
t hat source court. Whether it be BC Court of
Appeal or BC Superior Court, New Brunsw ck Court
of Queen's Bench or the Federal Court or the
Federal Court of Appeal. This position needs to
be a stand-al one position.

MADAM COW SSI ONER: Okay.  Chi ef
Justice, just to make sure | understand what
you're saying, | understand you' re saying the
principle isn't different but practically you
haven't had a problem and practically you need
judges from-- you benefit and the court
benefits from having judges across the country

in many different courts.
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CH EF JUSTI CE RICHARD BELL: G eatly.

JUSTI CE EDWARD SCANLAN: Can | add to
that, just for nonment, froma puisne judge's
perspective in a province? | sit also as a
Deputy Judge in Nunavut and they will call, from
tinme to tine, and ask that | sit up there, sane
as |'ve been often asked to sit in a CVACC
appeal hearing. Wwen | get a request | sinply
have to | ook at ny schedule, which is set, and
say, yes, |'mavailable or, no, |I'mnot.

For the Chief Justice when sonething
cones in the door he can't say, well, wait till
ny schedule's freed up. He has to deal wth it.
He has to deal with it often today. And often,
| m ght suggest as well, that the turnaround
tinme required and expected and delivered in
ternms of CMACC is quite quick, because one of
t he mandates on the Defence Act is to get people
back serving in the Forces as quickly as
possible, if that is a possible outcone. And
that is a mandate under the Act.

So the Chief Justice, in conpliance
with that Act, has to get things rolling quite
qui ckly and have appeal hearings quite quickly.

But he has a group, he says, of approximtely
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57 judges to call upon. And each and any one of
us can sinply ook at our schedul es and say,
yes, avail able; no, not available. That's not
the end of it, but for himit is the end of it.
He has to and does sit on each and every panel,
but a source court controls his schedule.

MADAM COWM SSI ONER: Thank you, Chi ef
Justice Bell and Justice Scanl an.

MADAM CHAI R: Thank you, Chief Justice
Bell, Justice Scanlan, and M. Meehan. Thank
you for the tinme. You did very, very well. So
congratul ati ons but thank you for your
argunents. Very nuch appreci at ed.

Now, it is alnobst 10:20. M. Justice
Chanber| and, would you be ready to start from
10: 20 to 10:40 and then take a break afterwards?

JUSTI CE JACQUES CHAMBERLAND: That's
fine with ne.

MADAM CHAI R: Thank you very nuch, you
have the floor. And just before, | wll give
you right of rebuttal after Chief Justice Bell
at 2:40 p.m approximately this afternoon if you
should need them | wll give you 10 m nutes or
so. |s that okay?

JUSTI CE JACQUES CHAMBERLAND: That's
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fine. Thank you very nmuch and thank you for
giving ne the floor here and the opportunity to
explain the request that | sent to the

Comm ssion on March 20, 2021. This is a
privilege and | intend to take full advantage of
it. Maybe | wll not occupy all of the tine
that you've granted ne but | at |east would |ike
to express ny point of view and that of the
Court of Appeal s judges of Quebec.

For the first part | wll present in
French and for the second part | will present in
English. O rather, correction, I'mgoing to do

the first part in English.

By the unani nous support of ny 32
col | eagues on the Court of Appeal of Quebec,
| ncluding that of Chief Justice Savard, their
nanes are set out in an annex to ny letter dated
March 10, 2021.

| n 2008 the Conmi ssion, chaired by
Sheil a Bl ock, addressed the question of whether
appel | ate judges should receive a higher salary
than their coll eagues appointed to trial courts;
answering in the affirmati ve and establi shi ng
the salary differential at 3 percent; appellate

j udges had requested the 6.7 percent.
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I n 2012 the Conmi ssion, chaired by
Ryan Levitt, cane to the sanme concl usion.

I n 2015 the Conmmi ssion, chaired by G|
Rem |l ard, concluded that both prior Comm ssions
had been m staken and that appell ate judges were
not entitled to higher salaries than trial court
judges. This is, in ny hunble opinion, an
unfortunate error that nust be corrected.

The question as to whet her appellate
j udges shoul d receive a higher salary than tri al
judges is a question of principle, that the
Bl ock Conm ssi on decided after an in-depth
anal ysis of the argunents raised by all of the
I nterested parties. | refer you to paragraph
125 to 171 of the Bl ock Conm ssion report. And
when questions of principles are decided they
must be decided definitively, unless there is a
signi ficant change of circunstances. This goes
to the argunent of continuity that M. Bienvenu
referred to yesterday.

No change in the situation of
appel l ate courts in Canada, |let alone a
significant change, has occurred since the Bl ock
Conmmi ssi on decided the issue nearly thirteen

years ago. The position of appellate tribunals
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i n Canada's court hierarchy is the sane today as
it was then, that is, trial courts, appellate
courts, Suprene Court of Canada. The role and
responsibilities of appellate courts are the
sane as they were then, that is, to renedy
errors made by trial courts and to speak the
| aw.

The Conmm ssion, your Comm ssion, is an
i nstitution whose existence is established by
t he Judges Act. Conmm ssioners change but the
institution does not. In the -- in this context
of continuity the Conm ssion nust followits own
decisions. This is, with the utnost respect,
what the Rem |l ard Comm ssion should have done
and did not do. | believe that the integrity
and credibility of the Conm ssion process
depends, at least partly, on this respect for
previ ous deci si ons.

| have read the excerpts of the
governnent's submi ssion that are relevant to
this question of a salary differential of
appel l ate judges, as well as the letter from
Justice Gordon Canpbell on this sane topic. As
heard yesterday, Madam Chair, | would like to

say a few words of this.
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Firstly, neither the governnent nor
Justice Canpbell answer the issues raised by our
request. The Rém | lard Comm ssion did what it
need not do, or should not have done, revisit on
substance a matter of principle that had al ready
been deci ded upon by the Bl ock Conm ssion, as
confirmed by the Levitt Commission. |It's a bit
as if the Conm ssion were sitting in appeal of
Its decision, which is not its role.

Second comment has to do with
paragraph 69 of the reply subm ssions of the
Canadi an governnent. The reference to the
financial security of appellate judges is
m sl eading or an unfortunate one, the choice of
words is up to you, it matters not to ne.

When judges ask for -- appellate
j udges for a higher conpensation than tri al
courts it's not to better ensure their financial
security, because you will have certainly
gathered that 3 percent will not have a big
| npact on this matter. But it's rather that for
the fact that this conpensation reflects a
hi erarchy in the Canadian -- their place in
judiciary hierarchy and the roles and

responsibilities. And they -- those roles and
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responsibilities are an objective, rel evant
factor under 26 -- as laid out in 26(1)(d) of
t he Judges Act. And adding 3 percent to
appel | ate judges' conpensation is done to nake
t heir conpensation sufficient in conparison to
those of their trial division colleagues to
satisfy the first paragraph, 26(1), of that
section. So it's not really a matter,

obvi ously, of financial security. | would be
quite cheeky to defend that point today.

The third -- ny third comment is about
paragraph 70. If the governnment inplies that
our request that you respect the previous
deci sion of the Bl ock Conm ssion would only be
supported by 32 of the 177 appeal judges in
Canada, stated otherw se, no other Canadi an
appel l ate judges fromsea to sea woul d support,
apparently, this decision, which remarkably is
supported by all the judges of the Appeals Court
of Quebec, w thout exception.

So, you know, with all due respect,
this is a ridiculous assertion, as is the one
saying that all Appeals Court judges agree wth
this because, you know, all the judges, the

Appeal s Court of Quebec are in agreenent. And
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the fact is we don't know whether they all are.
But, you know, whether they do or not our
request is for your intellect to consider not
your cal cul at or.

The reality is that the governnent is
rai sing the sane argunent and has been, in one
formor another, since the very beginning. This
Is nmy 28th year on the appellate court and |'m
starting to know ny way around and how t hi ngs
wor kK since 1999, because | was there, and it's
al ways the sanme argunent presented differently.
You' re not enough. It doesn't represent enough
courts. It doesn't represent enough
geographies. There's always a reason to say
that it is not sufficient support.

Even in 2008 when we had the explicit
support of approximately 70 percent of the
appel late courts, in 2011 as we had the support
of approximately 50 percent, this is an argunent
that the Bl ock and Levitt Conm ssions rejected,
in any case. And the truth is that this
argunent is a snoke screen. And at the end of
the day the real question is whether we are
right to reproach the Rémllard Comm ssion. And

| say this with all kindness, all due kindness,
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it's not a personal matter.

| even called G| Rémllard, who has
been ny boss -- who was ny boss for five and a
hal f years at the Departnent of Justice of
Quebec, | called himbefore sending you this
| etter to explain what | was doing and to give
himthe reasons for this process of mne. So
there's not hing personal here, | would assure
you. But it's just a matter of know ng, are we
right to reproach the Comm ssion for revisiting
an i ssue of substance and principle that had
been dealt with years before?

Fourth point, and that will be ny | ast
comrent, Ms. Chair and Honourabl e
Comm ssi oners, concerning paragraph 74. It's a
par agraph where a series of argunents are
| isted, the sane argunents as the ones presented
by Judge Canpbell in his letter. So two
comment s.

First, the argunents raised by the
governnent deal with the substance of the issue,
which is not rel evant here and whi ch was not
rel evant before the Rem Il ard Conm ssion. And
it is exactly the pitfall in which the Rém Il ard
Comm ssion fell.
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Second comment. The argunents are the
sane as the ones that the governnent has been
rai sing since the very first Quad Conmm argunents
that was rejected by the Bl ock Conmm ssion when
it anal yzed their substance.

My [ast coiment, Ms. Chair and
M. and Ms. Comm ssioners, is that as far as
| m concerned, this situation is really
unfortunate. And for all those reasons, the
appel l ate court judges ask you respectfully to
address the recommendati ons of the Levitt and
Bl ock Conm ssions in your recommendation, in
regards to a salary differential of 3 percent
bet ween the appellate court judges and the trial
court judges, and to recomend that the
principle of such a salary differential be
established retroactively to April 1st, 2016,
the date of the beginning of the period subject
to the Rém |l ard Comm ssi on.

Thank you very much for your attention
and |'m at your disposal if you have any
guestions for ne.

MADAM CHAI R:  Thank you, Justice
Chanberl and. | have a question related to the

| etter sent by Judge Canpbell, what he calls the
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redesign of the tribunal structure, because the
Superior Court judges and the appell ate judges
are appoi nted based on the sane section of the
| aw -- the sane section of the constitution.
Coul d you shed sone |light on this argunent?

JUSTI CE JACQUES CHAMBERLAND: | f |
answer in depth I wll do just |ike those that
want us to begin again with the sanme debate.
And this argunent was raised at the tine of the
Bl ock and the Levitt Comm ssions.

In the Block Commission it is raised
and it is said that this argunent is irrel evant
at the tinme. Sone jurisdictions -- two
provinces in Canada, if | recall correctly,
where there were not any courts of appeal, as
such, there were judges fromthe -- from section
96 who sat as appell ate judges but there was no
such thing as a Court of Appeal. And at the
time there were sone bills developed to create
courts. Because creating a court within a
jurisdiction is the jurisdiction of the
provi nce, whereas -- and not federal
jurisdictions. So the argunent was rejected by
the Comm ssion. The Levitt Conm ssion -- the

Bl ock Conmi ssion rejected it. | don't even
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remenber if the Levitt Conm ssion addressed it,
but it was debated and rejected.

MADAM CHAI R Thank you.

Peter, Margaret, do you have any
qgquestions for Justice Chanberl and?

MR COW SSIONER: | have no
guestions. Thank you.

MADAM COWM SSI ONER: No, | don't have
any questions, Justice Chanberl and.

JUSTI CE JACQUES CHAMBERLAND: By the
way, | realized that you were both -- you have
both sat with ny friend G| Rémllard on the
previ ous Comm ssion, of course that's why | had
sone hesitations, but your decision was such a
di sappoi ntnent for the appellate court judges
that | thought that this was not a good enough
reason not to speak to you today. And, in any
case, if | don't do it today, | wll never do it
because |I' mreaching the age of retirenent.

So -- and as | was saying, it is
not hi ng personal. | have the feeling that you
were carried away on this issue by the Canadi an
governnent's position, but | said what | had to
say. | rest ny case and hopefully you will make

the right decision.
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MADAM CHAI R | understand. Thank
you. Thank you, Justice Chanberl and.

So it is now 10:36. W will take a
| onger break and cone back at 11:10 with the
Canadi an Bar Association. Thank you very mnuch.

Agai n, pl ease do not disconnect if you
i ntend to cone back. Just put yourself on nute
and stop the video if you w sh.

--  RECESSED AT 10:36 A M --

--  RESUMED AT 11:10 A M --

MADAM CHAIR:  So | would call upon the
Canadi an Bar Associ ation representative to nake
their presentation. And again, | will rem nd
you 10 m nutes before the end. You have 40
m nutes. Thank you very mnuch.

MR. REGEHR  Thank you. And good
nor ni ng, Madam Chair, and nenbers of the
Commi ssion. | am speaking to you from Treaty 1
Territory in Manitoba and the honel and of the
Metis Nation.

My nane is Brad Regehr and |I'mthe
Presi dent of the Canadi an Bar Association. [|'m
here with Indra Maharaj, the Chair of the CBA's
Judi cial |ssues Subcommttee. And thank you for

t he opportunity to address the Conmi ssion on

neesonsreporting.com
416.413.7755



Judicial Compensation and Benefits Commission Hearings
English Transcript on 5/11/2021 255

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

this inportant matter.

The CBA is a professional association
of 36,000 nenbers. Qur nmandate includes seeking
| nprovenents to the |law and adm ni stration of
justice. Judicial independence is a
foundational constitutional principle that
benefits all Canadians. Qur citizens rely upon
the high quality of our judiciary, whose
| ndependence is crucial to the adm nistration of
justice in Canada.

W are here today to speak to you from
t he perspective of the issue of judicial
conpensation. You have received our witten
subm ssion and | would [ike to speak briefly
about sone of the principles that the CBA
bel i eves shoul d guide the deliberations of this
est eenmed Conmi ssion. M colleague, |Indra
Maharaj, is also here to answer any questions
you m ght have.

The CBA is an objective observer. W
are not here on behalf of judges, the governnent
or any other party. W want to assist the
Commission in its work in the process of
determ ning judicial conpensation properly and

fairly to reflect the inperative of appropriate
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judicial conpensation. Qur sole interest is in
protecting and pronoting judicial independence
in the context of the adm nistration of justice.

From a practical perspective,

Canadi ans want to know t hat when they appear in
court the judge wll be inpartial. Canadi ans
must have the confidence that when cases are
deci ded judges have no financial incentive in
the outconme. This neans that not only judges
have no personal or financial interest in the
case, but also that they are free fromconcern
about whet her the outcone of the case wl|

pl ease or displease the governnent, which
provi des their conpensation. |f judges were
enbroiled in pay disputes with the governnent,
Canadi ans woul d be concerned that judges m ght
be inclined to i ssue decisions that favour
governnment. This is why the independent
conpensati on Conm ssions, which serve to
depoliticize the determ nation of judges'
conpensation, are so crucial.

The proper functioning of our justice
system al so depends on a high |l evel of judicial
confidence. Judges' conpensation and benefits
must be to a level to attract and retain the
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nost qualified candi dates. These people tend to
be senior practitioners or practitioners in

m d- career who ot herwi se would be inclined to
remain in their current situation, whether
private practice, in-house, governnment or other
posi tions.

In the CBA's view, the appropriate
measure or conparator to determne the |evel of
judicial salaries is that of |awers who are
senior private practitioners and senior public
servants who formthe | egal peers of the
appoi nted j usti ces.

Secondl y, conpensation |evels shoul d
ensure that judges and their dependents do not
experience significant econom c disparity
bet ween pre and post appointnent |evels so that
t he nost capabl e applicants are not deterred
from appl yi ng.

Thirdly, we urge the Comm ssion to
gi ve due conversation to the prevailing economc
conditions in Canada to ensure adequate judici al
conpensation. The nost notable prevailing
econom c condition at present is the COvVID 19
pandem c. The Conmm ssion shoul d consi der the

general i zed financial inpact of COVID 19 on the
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Canadi an econony and recogni ze that the inpact
wll be felt on judicial salaries for nmany years
to cone, at |east through the current judici al
conpensati on review peri od.

Fourthly, attracting and expandi ng the
nunber of outstandi ng candi dates from di verse
groups for judicial appointnent requires
judicial conpensation to be conpetitive. The
judiciary nust reflect the Canadi an popul ati on,
| ncl udi ng wonen, | ndi genous, black and peopl e of
col our, disabled persons, persons of all gender
and sexual identities, and nenbers of other
underrepresented groups. |Inclusion of these
candi dates reflects the diversity of Canadi an
soci ety and enhances the judiciary's
credibility. Many of these candi dates make
significant contributions to their conmunities
by advocating on their behalf. The recommended
conpensati on should be reflective of the
obligation to becone neutral upon appoi nt nent
and to take on a larger |eadership role.

Fifthly, Parlianment should be
cautioned that its review of the Conm ssion's

report involves consideration of constitutional

principles, such as the rule of law, and the
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| ndependence of the judiciary fromthe other
branches of governnent. These consi derations
can be endangered by a politicized process and
by maki ng any |inks between judi ci al
renuner ati on and judicial decisions.

For the Comm ssion to concl ude that
conpeting financial priorities are a rationale
to reduce our old, otherw se appropriate
conpensation for judges, the governnent nust
provi de the Conm ssion with concl usive evidence
of other pressing and conpeting financi al
obligations of simlar constitutional inportance
to that of judicial conpensation.

We urge the Comm ssion, when naki ng
its recommendations, to underline for governnent
the inportance of responding wthin the
statutory tine franme and of conplying with the
statutory process. This applies equally to the
statutory deadlines for establishing the
Comm ssion and delivering the Conmm ssion's
report. Unexpl ained del ay erodes the legitinmacy
of the Conmmi ssion process wWth consequent inpact
on judicial conpensation and i ndependence. This
is particularly relevant this year with the

del ays to the process caused by the pandem c.
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Finally, we ask the Conmission to
enphasi ze in its report that the integrity of
t he process be maintained. To the extent
governnents persistently fail to enbrace fully
t he Comm ssion's reconmendati ons on judi ci al
conpensati on and benefits, or politicize the
process, that integrity is then conprom sed.
Utimately, judicial independence may be
threatened. Wthout an inpartial and
| ndependent judiciary, there can be neither rule
of law nor equal justice for all.

Thank you very much for having given
the opportunity to share those recomendati ons
with you and I'd like to invite you to ask all
t he questions you may have to Ms. Mharaj.

MADAM CHAI R: Thank you very nuch,
M. Regehr. | would call upon Margaret and
Peter. Do you have any questions for
Ms. Maharaj or M. Regehr?

MADAM COW SSI ONER: No, | have no
guesti ons, Madam Chair.

MR COWMM SSI ONER: A coupl e of
gquestions, if | mght, if you can hear ne.

One of the issues that this Comm ssion

| s addressing with respect to the data that it
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has available is the preval ence of professional
corporations and the use of professional
corporations by nenbers of the profession and
what inplications that has for neasurenent of
pr e- appoi nt nrent sal ari es and conpensation. And
| was curious as to whether the Canadi an Bar
Associ ati on has perforned any conpensati on
studies or simlar studies which have | ooked at
the effect of professional corporations on the
| evel of conpensation of practitioners in the
country.

M5. MAHARAJ: Thank you very nuch for
t he question and, good norning, Madam Chair and
menbers of the Comm ssion. | am speaking to you
today fromthe traditional territories of the
Treaty 7 First Nations. And | choose the
pronouns she and her.

But to your question, sir, with
respect to professional corporations, the
Canadi an Bar Associ ati on has not done specific
research with respect to the inpact of
pr of essi onal corporations on establishing the
actual conpensation range for practitioners in
the profession. So directly, no, we don't have

that information for you.
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However, what we -- what we do
enphasi ze, since we are an i ndependent
participant in this particular process is that
if that information is rel evant and val uabl e,
then it should be collected on an objective
basis so that it can be utilized by this
Commi ssion in reaching its deci sions.

Qur view wth respect to ensuring that
t he best candi dates are nade avail able and are
i ncentivized to apply to the Bench, is to ensure
that there is no detrinental disparity and to
consider that there's no detrinental disparity
i n the pre-appoi ntnent and post-appoi nt nent
conpensation for those particul ar candi dates.

MR. COW SSI ONER: So does that nean
t hat when you say there's no disparity that the
pre and post conpensation shoul d be equival ent?

M5. MAHARAJ: Equivalent is going to
be difficult because there's no single
conpensation |level for nenbers of the Bar across
the country. There's a wide variety. So trying
to find a sweet spot is a challenge. There's no
doubt that it is a challenge for you.

| n our report, what we've suggested is

t hat the conpensation |evel of peers of the
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applicants ought to be given weight in your
consi deration for establishing that threshold.
General |y speaking, applicants to the Bench are
senior practitioners, mature in their practice,
and/or late, md-career professionals. So to
conpare that sector of our |egal profession to
Its peers who would be those seni or
practitioners and senior governnent officials,
| s the suggested benchmark that we feel would
gi ve the nost rel evant and objective equival ence
or viewpoint as to a conpensation |evel for
justices.

MR. COW SSI ONER:  Thank you.

MADAM CHAI R:  Thank you, Ms. Maharaj .
Fol |l owi ng up on Peter, you would, therefore, be
I n favour of the use of filters. For exanple,
t he governnent argues we shouldn't use filters,
but in your case in order to get to a fair
proxy, in light of not having professional
corporations and so forth, is it ny
under st andi ng that the Canadi an Bar Associ ati on
woul d be in favour of filters?

M5. MAHARAJ: |'mnot sure |
under stand exactly what you nean by filters?

MADAM CHAIR:  Filters in the sense of
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the age filter, the | owincone exclusion filter,
the top 10 CMAs netropolitan area filters.

M5. MAHARAJ: | see. So the Canadi an
Bar Associ ation position is that all of those
factors are relevant and do play a valuable role
I n your assessnent so that you can take into
account the breadth and the depth of different
experi ences, financial experiences of candi dates
who woul d be applying in order to ensure that
t he financial conpensation or the conpensation
overall that's set for justices plays a proper
role, if | can say that, a proper role in their
desire or incentive to becone justices.

Because one risk in terns of
conpensation is the applicant ought not to view
t he conpensati on as the purpose for the
application to the Bench. And |I'm not
suggesting that it is a statistical event.
However, in our report, what we do try to
address is to encourage the broadest and best
draw of candi dates. Conpensation has to be
sufficient, but not overly sufficient. And it
has to all ow those candi dates to bring forward
their dedication to the adm nistration of

justice and to ensuring that we have a strong
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and -- a strong systemof justice that has
integrity and that is not influenced, in a
negative way, by either external factors through
litigants or people who are connected to
litigants, or through a sense of having to cater
to the position of a governnent that controls

t hat conpensati on.

So if -- so when you're considering
what factors ought to be brought into play, the
Bar Association's position is as many as are
rel evant, objective and have integrity.

MADAM CHAI R: Thank you very nuch,

Ms. Maharaj .

Margaret, do you have any questions?

MADAM COWM SSI ONER: No, Madam Chair.
Thank you.

MADAM CHAI R: M. Regehr and
Ms. Maharaj, thank you very nmuch for having
taken the tine to help the Conm ssion with your
Vi ews.

| would call upon M. Lokan. Wuld
you be ready to present? And, M. Lokan, |
bel i eve you have a 20-m nute allocation, so that
brings you to 11:45.

M5. MAHARAJ: Thank you.
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MR, LOKAN: Thank you, Conmm ssi oner
Turcotte.

| will actually be briefer than the 20
m nutes. | expect I'lIl be no nore than 10, so
there's a warning for whoever is up next, but
al so that may allow for questions, if there any
guestions fromthe Comm ssi oners.

So |'mgoing to address, by way of
reply, two areas. The first is the IAl cap and
the second is professional corporations.

On the Al cap, M. Rupar, in his
presentation, presented a picture of stable I|Al
| ncreases, which he said averaged 2.4 percent
over the 16-year period. Wuat is striking about
that is for all of those years, the governnent
was content with the cap that's in the statute,
the 7 percent cap for any one year, as being an
appropriate protection for the public purse. O
course, if that cap was every reached because of
i nflationary pressures, it may well be calling
for an inplicit subsidy fromjudges and
Prot honot ari es because of real erosion in
| ncones. But that cap has al so been stable over
t hose many years. The governnent has never said

it's at the wong anount.
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Now, all of a sudden, not when the cap
| S exceeded, but when there is a single year
that it's 6.6 percent, the governnment changes
its position. Suddenly the 7 percent is
i nsufficient and nust be | owered. W just ask
why was it set at 7 percent in the first place?
And we urge you to adopt a
consi stency-i n-approach standard, as was
outlined by M. Bienvenu.

Now, M. Rupar, did acknow edge t hat
because this is related to the [ abour market's
reaction to the COVID pandem c that, these were
hi s words:

"The Al will trend down to
normal levels in the years follow ng

2020. "

But that doesn't quite capture the

point here. As the |abour nmarket normali zes,

the TAl will not just trend down to normal. It
will actually go lower than it woul d ot herw se
have been. That is to say, there will be a

reverse effect of the effect that produced the
6.6 percent. The 6.6 percent is explained on
the basis that retail enployees, sone of the

| oner paid enpl oyees, |left the work force and
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t hat neant that the average was higher.

O course, as those enployees rejoin
the work force and | abour markets normalize in
the recovery, that effect will be reversed. So
we wi Il have one year of above normal | Al and we
w il be followed probably by a couple of years
of below normal 1 Al. In other words, it
sel f-corrects over tine,.

| f the Comm ssion sinply adopts a
consi st ency- of - approach way of dealing with this
and recomends | Al increases the way that it has
al ways been done, and the governnent accepts

t hat recommendation, it wll all work out. Five
to ten years fromnow, we wll be able to | ook
at the spike and then we will see a subsequent

trough below the trend Iine and see the way that
it all evened out over tine. And we'll see the
updated version of M. Rupar's chart and we'l|
see how that there really wasn't any issue here.
|f you are to inpose a cap that

effectively knocks the top off the spike, but
all ows the trough to continue, what you've done
is effectively inposed wage restraint on judges.
And we say there is, with respect, no

justification to i npose what anpbunts to wage or
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salary restraints on judges and Prothonotaries
only and to single them out when there is no
such wage restraint or salary restraint program
appl yi ng el sewhere out of those paid by the
public purse, at least at the federal |evel.

Now, if | can nove on to professional
corporations. Comm ssioner iffin asked
M. Rupar if there is reason to believe that
pr of essi onal corporations popul ate the higher
end of the curve. And the answer is, yes, there
is. There is unchall enged expert evidence from
Ernst & Young, the Leblanc Pickler report, that
pr of essi onal corporations becone useful at about
200 to 300,000, at that incone |evel.

Now, M. Rupar's answer, you nmay want
to ook at the transcript because he answered
carefully, he accepted that there is evidence
t hat they becone useful at about 200 to 300, 000.
Though, he went on to say that the governnent
was not excluding that |awers m ght be able to
use professional corporations at incone |evels
| ower than 200, 000. But he did accept the basic
poi nt, as indeed was responsible given that it
i s the unchal | enged expert evidence before the
Conmmi ssi on.
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But Leblanc and Pickler do go a little
further than this. It is also the unchall enged
expert evidence that the higher the incone
| evel , the greater are the benefits of a
prof essional corporation and |I'mgoing to give
you the reference to this. The first Lebl anc
and Pickler report is in the Association in
Council subm ssions as the | ast appendix. It's
page 150 of the PDF and it's the second
paragraph. 1'mjust going to read out the
quot e:

"[...] the nore incone that is

| eft in the professional corporation

the nore tax is deferred and the

| awyer is left with greater funds to

| nvest . "

And | respectfully submt that that is
sufficient basis for you to concl ude that
pr of essi onal corporations do popul ate the higher
end of the incone curve, unfortunately none of
us are in a position to be able to quantify that
phenonenon. But there is expert evidence that,
in all Iikelihood, professional corporations
affect the higher end of the curve nore than the

| ower .
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Now, that does allow you to concl ude,
i n conbination with the other evidence revi ened
by M. Bienvenu, that there is an energing
problem at the very least, with recruiting
| awyers fromprivate practice. And this is not
a false narrative. This is where the majority
of appoi ntnents have cone from

And if -- hearing from Justice
Popescul , you think about the difficulties in
per suadi ng peopl e who have mature practices and
are at the top of their professional gane to
conme to the Bench. O course those are not the
only appointees to the Bench, but they are a
very inportant source. That is sonething that
t he Comm ssion should pay careful attention to.

That expert evidence al so supports the
conti nued use of filters, as the previous round
of questions to the CBA indicated, such as the
| ower inconme cutoff, the age filter and paying
sone attention to the top 10 CMAs.

| would further submt that that
expert evidence gives you grounds to cast a
skeptical eye on sone of the governnent's
assertions, which are based exclusively on the

CRA data. For exanple, there is no air of
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reality to the calculation that M. Shannon took
us through tal king about how a | awer in the CRA
subset, or the CRA category, would have to earn
$526, 000 a year to replicate the value of the
judicial annuity.

| f there was such a |awer wth an
i ncone in that range who had the capacity to
save that much, well, of course the first thing
that he or she would do would be to incorporate
so that he or she can save nore efficiently. So
they are not discrete popul ations that we've got
an i nperneable wall between the CRA group and
t he professional corp group. O course, as
peopl e reach the higher |levels of self-enployed
| awyers that are picked up by CRA, they are
|ikely to cross over into the professional
cor poration worl d.

So those are ny reply subm ssions. |
see | took about 10 m nutes and |I'm happy to
answer questions if | can assist the panel in
any way.

MADAM CHAI R Thank you, M. Lokan. |
do have one question which is a warning. | wll
al so ask the judiciary, when their tinme cones

up, later on, but you're ny first test case.
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You just said that Al is self-corrective and
while | understand the office of the Chief
Actuary does not project a negative |Al, they
did get it wong back in 2017. As | realize, it
actually cane to close to zero, 0.4 percent and
they got it wong.

So would the judicial -- would the
Prot honotari es, sanme question for Judiciary,
whi ch they can answer | ater, accept the
consequence of a negative | A, know ng that
adequacy of salaries is only going to be | ooked
at the next upcom ng Conm ssion? |In other
words, if Al were to go negative a year from
now, there wouldn't be a Comm ssion to address
adequacy of salaries until nuch later. So can
you give ne your views on this, please?

MR LOKAN:  Yes, ny clients renenber
very well when the I Al increase cane in at .4
havi ng been projected at nuch higher. And the
short, sinple and sufficient answer is, yes,
they will take that risk.

MADAM CHAI R Ckay, thank you very
much. Margaret and Peter, would you have ot her
questions for M. Lokan?

MADAM COWM SSI ONER: No, | have no
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further questions, Madam Chair.

MADAM CHAI R Peter?

MR. COWMM SSI ONER:  Just one questi on.
We didn't hear anything on behalf of the
Prot honot ari es about recruitnent issues. |Is
that a factor we need to take into consideration
for Prothonotaries?

MR. LOKAN: There is the general
consi derati ons that have been put forward that
we are not -- we have not | ed specific evidence
before this Conm ssion. The general
consi derations include that the Prothonotaries
are appointed within the top 10 CMAs
exclusively. Their practice areas include
matters such as intellectual property where, you
know, those are highly paid | awers in the
private Bar are the pool and they are 20 percent
| ower than the judges. So all of those are
structural considerations to be considered over
the long term

We haven't got any specific or
| ndi vi dual i zed anal ysi s about particul ar
appoi ntnments in the appointnent pool and it may
not be conpletely covered by the judicial

appoi nt nent data because it doesn't seemto have
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| ncl uded Prot honotaries as a separate category.
So the answer is we have the general but perhaps
not the specific for you.

MR. COW SSI ONER:  Thank you.

MADAM CHAI R Any ot her questi ons,
Margaret or Peter? No? Thank you very nuch,
M. Lokan. Very much appreci at ed.

We are now facing a bit of a logistic
| ssue in that the team of transl ators changes
during the lunch tine and they are only back
around the 1:30, | amtold. And, therefore, we
have two potential solutions here. One we go
for an extended |l unch break and reconvene at
1:30 or | would ask M. Rupar fromthe
governnent, you have half an hour for your
reply, but I want to be fair to you. Wuld
your -- would yourself and your coll eagues be
ready to present or do you prefer to start at
1: 307

MR. RUPAR. Madam Chair, as |
understand it, ny reply is limted to that --
responding to the subm ssions we heard this
norning so we'd be prepared to go with that now.

MADAM CHAI R Perfect. So why don't
we give you half an hour and I'll give a slight
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rem nder 10 m nutes before the end. Thank you.

MR. RUPAR  Thank you, Madam Chair. |
certainly won't be the full half hour in dealing
with the two presentations we heard this norning
and that's not to suggest that the matters were
not inportant to the governnent and to this
Commi ssion, it's just that it reflects the fact
that a nunber of the positions that | wll state
were already put in our witten nmateri al s.

First I'll deal with the presentations
by Chief Justice Bell and Justice Scanlan and ny
col | eague as wel .

Now, et ne start with the position |
just stated, which is, of course the governnent
of Canada takes the matters raised by the CMACC,
I f | can use that acronymthat was used this
norni ng, seriously and these are matters which
are of concern.

The fact that we say that this
Comm ssi on does not have the jurisdiction to
deal with those matters does not, in any way,

di m ni sh the inportance of those matters. Wat
our subm ssion was about and what 'l talk
about in a nonent is the need to find a proper
forumfor these matters to be dealt wth and
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resol ved. And, as was raised by the Conmm ssion
itself, it would be our position that the proper
forumis the Comm ssion that's ongoing, inquiry
of The Honourabl e Justice Fish. Those matters
seemto be directly relevant to what Justice
Fish's nmandate is and what he'll be | ooking at
in his work and he'll be naking the
recommendations. And | understand fromthe
statenents this norning fromthe Chief Justice
and Justice Scanlan was that there were
representations nmade to the Fish Inquiry on

t hese serious matters that they' ve raised.

So our opening position is that if you
have to find where is it best suited these
matters woul d be rai sed, recommendati ons be nade
for the governnent's consideration, you have a
specific set of -- a specific inquiry that's
ongoi ng where these nmatters can be dealt with
fully.

Now, assuming that there's still an
| ssue that we have to deal with with respect to
the jurisdiction of this Comm ssion, it would be
our subm ssion that what was described this
morni ng by Chief Justice and Justice Scanl an was

that there has to be a change in the structure
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of the CMACC court.

It's not a matter of dealing with
benefits within that structure. Wat | heard
this norning was that they would Iike the entire
structure of how that court is related to, to
use the term that they use their source courts,
must be changed conpl etely.

And when you get into changing the
structure of how a court is nade up, or in this
case the structure of how a court is relating to
other courts, with great respect, that is
sonet hi ng beyond the jurisdiction of this
Comm ssi on.

Now, if we can take a brief |ook at --
and section 26 of the Judges Act is well worn
territory, but what it says, just as a rem nder
| S:

"The Judi ci al Conpensation and

Benefits Comm ssion is hereby

established to inquire into the

adequacy of the salaries and other
anount s payabl e under this Act and

i nto the adequacy of judges' benefits

general ly."

And | heard ny friend, M. Meehan,
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this norning suggest that the phrase "benefits
general l y* was broad enough to incorporate the
structural issues which were being raised this
nmor ni ng.

Now, to be fair, there are issues
related to benefits and scheduling and vacati on,
et cetera, et cetera, et cetera, that we heard
this norning raised by the justices. But as |
understood the position, it was under the
chapeau of a change in structure that they were
asking for.

|f there had -- let nme put it to you
this way, Madam Chair, if there had been a
change in the structure by the governnent of the
CMACC and its related courts, and within that
changed structure the argunents were nmade w th
respect to scheduling or other matters wth
respect to benefits, then perhaps this
Commi ssi on woul d have jurisdiction.

And let nme put it to you in a
different way. There was nention nade about how
t he governnent has | ooked at the supernunerary
| ssue with respect to Prothonotaries, and we
have. But that was a policy change and deci si on

whi ch was made by the governnent. Once the
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gover nment nakes that decision, nakes that
policy change, if there's issues wthin that
supernunerary issue to be decided wth respect
benefits and salary, et cetera, then this
Comm ssi on woul d have jurisdiction.

So the first step has to be for the
structure to change before you can get into the
subi ssues that were raised this norning. So our
primary position is that that primary issue of
the structure of the court is beyond, with
respect, the jurisdiction of this Conm ssion.

The second exanple was with respect to
rei mbursenent for representation in front of the
Comm ssion. It is a financial benefit. W
don't argue that. Wat we suggest, though, is
within the determnation of that is sonething
that this court -- Conm ssion can neke
recommendation. So again, once the structure is
recogni zed, within that structure this
Comm ssi on can have recommendations. This
Comm ssi on cannot nake recommendati ons with
respect to such structural changes as were asked
for this norning.

So that is the basis for our position

W th respect to the issues raised by the Chief
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Justice and Justice Scanlan as to why this
Commi ssi on should not deal with those matters,
and that the Fish Conmm ssion inquiry of the
Honourable Morris Fish is where this is best
pl aced for recomendations to be nade to the
gover nnent on those issues.

Now, if |I can turn to the second
matter we heard this norning from Justice
Chanberl and. W are saying that the Conm ssion
I S not bound, necessarily, by previous
Comm ssions. And if | can just take you to what
the Rém|lard Comm ssion said. And it's at
paragraph 26. And | brought you -- brought to
you to this yesterday, but |I'lIl do it again,
because it seens appropriate, given what we
heard this norning.

And what the Rém |l ard Conm ssion said
t here:

"We approached matters deci ded by
previ ous Comm ssi ons and Speci al

Advisors in |ight of the evidence and

argunents nade before us. W adopt ed

a common sense approach: careful

consi derati on has been given to the

reasoni ng of previous Comm ssions as
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well as to the evidence brought before

us. Valid reasons were required -

such as the change in current

ci rcunst ances or additional new

evidence - to depart fromthe

concl usi ons of a previous Conm ssion."

So that's where the |launchpad is, if
you wll, in the Rémllard Conm ssion for making
changes, or not adopting or adapting to what
previ ous Comm ssi ons had sai d.

Now, if we nove on a little bit
further in that Conm ssion's report and we start
| ooki ng at paragraph 86, they talk in sone great
detai|l about the appellate judges' salary
differential. And | need not go through all the
paragraphs there. | wll stop at paragraph 96
where the Rémi || ard Conm ssion noted that at
that point there were only 64 using the chart
that was set out there. |It's called "Nunber of
Approvi ng Judges". And as | understand it, the
nunber has now declined to 32, so we have even
fewer Court of Appeal judges supporting what was
said this norning, which is back to the pay
differential.

At paragraph 104 of Rém |l ard, they
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a di scussion of Block and Levitt
s and we need not go through that
that's where the starting point is.
go to 106, this is what that

sai d:

"We are, however, m ndful of what
seens to be a dimnishing | evel of
support for a salary differenti al
anongst appell ate judges in the
country. W also note the | ack of
unani mty anongst appell ate judges
across the country. The Ontario
Superior Court Judges Associ ati on,
speaki ng on behalf of roughly 320
judges in Ontario, opposes the
differential. There is no expressed
support fromthe province's Court of
Appeal . W have consi dered Chi ef
Justice Joyal's observation that
| npl enenti ng such a recommendati on
woul d require re-engineering various
existing salary differentials between
chief justices of superior courts and
pui sne appel |l ate judges."

Par agr aph 107:
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"We have the utnost respect for

t he concl usi ons reached by the Bl ock

and Levitt Comm ssions, but this

Commi ssi on does not believe, in |ight

of our own analysis, according to the

section 26(1.1) criteria, that such a

salary differential is warranted in

t hi s quadrenni al period."

And nmuch the sane can be said of what
was di scussed by Justice Chanberland this
norning. As | noted, there's a continuing
decline in support fromthe appell ate judges
across the country. | did not note that there
were any judges outside of, | believe it was the
Quebec Court of Appeal, he noted, who voiced
support for this matter. None of the other
parti es appearing before you have voi ced support
for this.

So there is the continuation of what
was before the Rémllard Comm ssion. And
there's al so a change in circunstances that
there's even a | ower anount of support within
the Court of Appeal community, if | can call it
t hat .

Wth respect to, there was sone
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coment by Justice Chanberl and about paragraph
74 of our reply factumwhere we set out, |
shoul d say, a nunber of factors we say are
reasons not to inplenent a salary differenti al
for appellate judges, and | believe we |isted
five at that point.

|"' m not going to read through them
You, of course, can read themas well as | can.
But we say that these are still matters which
are valid and rel evant today.

| suppose the overall position that we
woul d say is that appellate judges have a very
| nportant role in the admnistration of justice
in our courts. They have a separate and
di stinct role fromthose of trial judges in
Superior Courts across the country. But being
separate and distinct in their roles, we don't
suggest that one should be paid nore than the
ot her.

The role of a trial judge is different
fromthe role of an appell ate judge, we
acknow edge that, but we think and believe that
both are equally inportant for the

adm nistration justice in the country.

Now, as | said, | understand ny reply
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is limted to what we've heard this norning.
And | wll leave it at that. Unless you have
any questions, Madam Chair, or the other
Comm ssi oners?

MADAM CHAIR: | wonder, thank you very
much, M. Rupar, since we have tinme until 12: 30,
whet her we could start, thanks to you and ot her
parties, whether we can start asking you
guestions nore generally. Wuld that be fine
with you and your teanf

MR. RUPAR. That would be fine. |
will say, | believe M. Shannon had to | eave the
room because it's a mask policy we have, but |
believe he's on line. There he is.

So as you know, we divided natters
yesterday, so if it's a natter addressed to
M. Shannon's line, it'd be appropriate for him
to answer. But, yes, we're prepared to go.

MADAM CHAIR:  That's great. Thank you
very much. Maybe | can start with one, which is
a bit corollary to the one | asked to the
Prot honotaries on the Al and I'mgoing to go to
ny col |l eagues on the Conm ssion so that we go
around the questi ons.

We actually know the Al for 2020,
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which was 2.7 percent. And for 2021, which was
6.6 percent. W have projections for 2022, and
2023. You've said the Al for 2021 is unique,
given the circunstance is COVID and with the
spi ke at 6.6 percent, but would you agree as the
governnent that | Al is actually self-corrective
and nmay take a nunber of years, even nore than

t hi s Quadrennial Conm ssi on?

MR RUPAR Well, we're not -- the
reason we say it's not self-corrective in this
ci rcunstance i s because of the unique nature of
what happened in the pandem c year. |f the
pandem ¢ had not occurred and the bottom end of
t he | abour market had not fallen out, then there
| i kely could be an argunent to suggest that
there' Il be a self-correction down the road.

It is the totally unique circunstances
of the pandenm c, which were not foreseen by
anybody and | think accepted by everybody, that
this is not a normal trend that happened. There
are normal ups and downs in the | abour market
t hat woul d generally go throughout the stratus
or the ranges of the market. So there may be a
self-correction in the long termnormally. The

difficulty with the self-correction argunent is
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that it doesn't take into account the unique

ci rcunst ances of what happened in the past year
because those circunstances were not seen at any
tinme before. As we showed you in the chart
yesterday, the spike was totally out of |ine
wWith the rest of the economc data. So the

uni que nature of what happened in the pandem c
year neans that it is different from before and
different fromafter. So there may be a
continuing trend as was before. And, as | said
yesterday, we do think there will be a

conti nuation of the normal trend, but that's not
self-correcting of the large spi ke that happened
in 2020 and 2021. So we don't see the two as
necessarily correl at ed.

MADAM CHAI R:  Ckay. Thank you. Just
one other, | have a few nore, so don't worry,
|'ve got a list, but so do ny coll eagues.
They're all good questi ons.

Use of filters. | think we all agree,
all the parties, that the use of filters does
reduce the size of the data pool, i.e., the
quantity of the information. But isn't quality
or relevancy data just as inportant or even nore

S0?
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MR RUPAR: Well, let me -- | think
"1l turn to M. Shannon and I'll just nake a
brief comment. The difficulty wth the
application of filter after filter after filter
s you reduce significantly the pool you're
| ooking at. So you don't have that -- as the
CBA spoke about a few nonents ago, you don't
have the breadth of data before you. You have a
very narrow scope. | think M. Shannon said
yest erday about you had 1900 or 2900 | awyers
when all the filters are applied. Considering
there are tens of thousands of | awers
t hroughout Canada, that's a very sanple small
size to deal wth.

Now, I'll -- sorry, | may have stolen
sone of M. Shannon's comments, but I'll turn to
hi m now.

MR. SHANNON: No, | would echo that
and | think | would also say that | don't think
quality necessarily mrrors -- a reduction in
gquantity necessarily creates better quality. |
don't think there's any evidence to that effect.
It sinply reduces the quantity. There are
fluctuations in | awers' salaries, high expenses

one year, |low fees, and the reverse. So | don't
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know whet her the reduction actually increases
the quality of the data. M. Haydon speaks to
this briefly in her report, | acknow edge that,
but certainly I'mnot sure that there is that
correl ation.

| would also say that as the Rém Il ard
Commi ssion stated in its report, especially wth
respect to age filters, there may be a starting
point to | ook at sone of these filters, the age
filter, for exanple. But when fully 35 and
times 38 percent of individuals appointed over
the | ast nunber of years cone from outside that
pocket of filter, we say that the Comm ssion
shouldn't sinply disregard those individuals
because they're outside the range that is
specifically targeted in the judiciary's
proposal s.

MADAM CHAI R: Thank you, M. Shannon.

Mar garet and Peter, do you want to
have a go a bit at a few questions before | cone
back?

MADAM COWMWM SSI ONER: Sure. Thank you,
Madam Chai r.

|'"d like to conme back to Al for a

mnute. As | understand, the reason for the
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spi ke in 2021 was because of the dropout of a
nunber of |ower inconme workers in the |abour
force last year and that |left fewer and higher
| ncone people within the group that was being
considered. But is it not true that the
normal i zing, the result wll be to bring | ower
| ncome workers back into the | abour force and,
t herefore, exert downward pressure on |Al?

MR RUPAR | would agree with that,
Madam Conm ssioner, that there will be a
downward pressure on |Al. The issue is how nuch
that pressure will be and howit wll be in
relation to what happened before. And it is our
position that the shock, if we can use that
term that occurred at the begi nning of the
pandem c, where there was a precipitous drop in
enpl oynent | evels that had not been seen before,
wll not be replicated in the rebound, if | can
put it that way. |It'll be a snobother trend
com ng back, so you won't see that sanme drop.

So there has been talk of negative |Al
and we certainly said in our subm ssions, part
of our subm ssions, that we woul d suggest
| egi sl ati ve changes to account for the fact that

the judiciary would not suffer a decrease in
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conpensation if there was negative |Al.
| don't understand that there's going

to be -- that the projections are there wll be
negative | Al. The projections that we have
before us, | think, are for back to what we call

a nore normal range of 1 to 3 percent.

MADAM COWM SSI ONER: But Par | i anent
must have addressed its mnd to at | east sone
ki nd of shock when it put for a limt of
7 percent, which is well above what | Al has been
for the history of Conm ssions.

MR RUPAR Yes, that's a fair point,
but the thing is when there's a rise -- if there
was a rise, it's arise at all levels of the
work force to a level of 7 percent. Then
Parlianment is saying, well, if we get the
7 percent and everybody's rising, that is
di fferent.

| take you back to -- | don't have it
in front of nme, but when | referred to the quote
fromthe Rém | lard Conm ssion, and that in turn
referred to the quote from M. Hyatt or
Prof essor Hyatt where the reason | Al was chosen,
as | understand fromthe Rém || ard Conmm ssi on,

was because it reflected the average wages of
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Canadi an work force. And that's our point is
that the 1Al spike in the last fiscal year or so
didn't reflect that.

So it didn't -- so the rationale for
choosing I Al, and the reason I Al was used as the
basis, was not reflected in the reality of that
spi ke because it did not reflect what was
happening in the average Canadi an wage. What
was happeni ng was that people above a certain
| evel were making -- would get a benefit of a
| arger i ncrease because the |ower end had cone
up.

MADAM COW SSI ONER:  The governnent is
proposing to add a new factor into judicial --
conpari ng judicial conpensation wth total
conpensation. They want to add tax inplications
of a private sector |awer purchasing a sim/lar
annuity, as | understand it. |In other words, we
al ready have total conpensation of the judge --
of the judiciary conprising base salary plus a
val uation of the annuity, which is | think
agreed to be 34.1 percent. And now the
governnent wants to add a new one, which has not
been rai sed before at previous Conmm ssions, |
don't think, of a tax value and it's a tax val ue
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to the private sector.

|"'mtrying to understand why t hat
shoul d be added in addition to the value of the
pension to a judge.

MR. RUPAR. W' re not adding a factor,
Madam Conm ssioner. \What we're doing is, as
M. Gorham has pointed out, is he's recogni zing
the fact that if there's to be a replication by
the private sector of both the salary and the
annuity, when replicating the annuity portion,
it wll not be totally tax free, as would be the
annuity of the judiciary because it's provided
to themand there's no coment or criticism
t here.

But in trying to replicate that
annuity, the RRSP | evels are such or imts are
such that sone of the noney used by the private
sector to replicate the annuity will have to
have sone tax consequences. So we're not adding
a new factor.

VWhat we're doing is we're just
recogni zing the reality of what our tax system
s, which is if a private sector |awer was to
try to replicate the annuity and the sal ary,

they won't have the RRSP limts available to
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them So there's going be sone tax consequences
that neans that they'll have to have sone
additional funds to nake up the difference in
the -- between the tax-free noney used to
duplicate and replicate the annuity and the

tax -- the taxed noney, if | can put it that
way, to replicate the annuity. So it's a tax

| ssue that's been identified. 1It's not a new
factor that been's brought in, if | can put it

t hat way.

MADAM COWM SSIONER: This is assum ng
it's a private sector |awer not in a
pr of essi onal corporation | assune?

MR. RUPAR. Correct. Yes. But | wll
add t hat professional corporations, as |
understand it at least, are not tax free. There
may be a lower rate of tax applied in a
pr of essi onal corporation, but there will still
be sonme additional tax consequences t hat
previ ous Comm ssions have not taken into account
because the issue hasn't been identified before,
so we identified a new issue.

MADAM COWM SSI ONER: So t he exanpl e
you used was a private sector lawer not in a

pr of essi onal corporation, is that correct? The
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one you used in your --

MR. RUPAR. That's correct. Yes,
because we're trying to match to what woul d be
t he CRA data because we don't have, as we
di scussed yesterday, we don't have the
pr of essi onal corporation data to nake that
match. Al we have is CRA data. And the CRA
data has sel f-enpl oyed | awers who woul d be
subject to this tax regi ne because they woul dn't
be taking -- they haven't incorporated and they
haven't used that vehicle, if | can put it that
way.

MADAM COWM SSI ONER: And ny final one
s just a question. You have, at sone point in
your -- | think it was your expert report by
M. Gorham expressed the view that the val ue of
a DM 3 pension was, | think, 17 percent as
opposed to the judicial one at 34.1 percent.

But | didn't see -- do you have the
detail ed cal cul ati ons or the explanation of how
it cane to the 17 percent?

MR. RUPAR. | may turn to M. Shannon
and see if he has it. | don't have it
i mmedi ately in front of ne.

MADAM COMM SSI ONER: |' m not aski ng
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you to give it to us orally. I'mjust asking if
you have it that you could provide it to us.

MR. SHANNON: | can refer you
specifically to paragraphs, if you give ne a
nmonment, Madam Comm ssi oner.

MADAM COW SSI ONER: Take your tine,
we can get it after.

MR RUPAR Not trying to play off
each other, it's just we had a division of
| abour here.

MADAM COWM SSI ONER: That's fi ne.

MR, SHANNON:. At paragraphs 221 and
222 of his initial report from-- his March
report, which is found at tab 4 of the
gover nnent book, you'll find the explanation of
the 17 percent.

MADAM COW SSI ONER: Ckay, thank you.

MADAM CHAI R:  Peter, would you like to
ask a few questions?

MR COW SSI ONER: Thank you.

M. Rupar, M. Shannon, in |ooking at
section 25 of the Judges Act where the 7 percent
cap is created in subsection 25(2)(b), | note
there are a series of anendnents in that section
over tinme since the |ast consolidation of the
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statute. And it would assist ne to understand
when the 7 percent cane on the scene and whet her
there's any legislative context to it. And |
don't expect you can necessarily answer that
gquestion sitting here, but it would assist ne to
have sone sense of that and what was around it.
Because what you are proposing for
this Quadrennial Conm ssion is essentially a cap
and a floor to the effect of the IAl. | take it
one follows fromthe other, but it would assi st
me to understand that, because if we take the
| Al as part of a social contract with judges, to
guot e previous Conm ssion reports, and has a
pretty fundanental change to the effect of the
| Al, which has risk for everybody obviously.
But if you can give, between you and the
judiciary, and | extend this to M. Bienvenu as
well, any insight into that, that would be
hel pful to ne.
MR RUPAR We'll certainly take a
| ook at that. And |I'I|l just pick up on one
poi nt you nentioned there, M. Giffin, about
the social contract. W're not at all disputing
the issue of the social contract. W're not

suggesting that the social contract or that [|Al
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IS not going to be used going forward. That's
not our position.

It's just in the very unique
circunstance within the one year of the
pandem c, we suggested the nodification that we
have. So we're not resiling at all from any of
the previous positions and going forward we

agree that Al wll be used.
MR COW SSIONER:  No, | wunderstand
that. It's just the short-termeffect over four

years that I'mtrying to understand. And | take
it we can al so proceed on the basis that there
woul d be no professional corporation incone
changes that would be reflected in the |Al
itsel f?

MR RUPAR |I'mnot sure | quite
under st and what you nean by that?

MR. COW SSIONER: I n other words, if
it is an index of broad application, does it
| ncl ude wage and salary shifts, if you |iKke,
wi t hi n professional corporations?

MR RUPAR: | don't know, but we'l]l
| ook into that.

MR. COW SSI ONER:  Thank you.

| have a question for M. Shannon.
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You did say yesterday, M. Shannon, and repeated
this norning that there could be variability in
| awyers' 1 ncone because of higher expenses and
| oner fees. And | was just curious as to what
the evidentiary source for that was?

MR. SHANNON:. There is no evidentiary
source for that. That is just based on -- we
actually, and that's an interesting question,
Commi ssioner Giffin. W asked for specific
i nformation fromthe CRA on -- that would have
hopefully detail ed such shifts. And once agai n,
the ability to provide that information -- the
CRA sinply couldn't do it.

W take it as a given that | awers --
| awyers' salaries fluctuate fromyear-to-year
and therefore, especially for a | awer who's
wor ki ng just above a given wage exclusion, if
that is used as a filter, mght cone in and out
of the CRA data. And even |awers at the
further up ends of the given -- further higher
ends of inconme nmay cone into the data dependi ng
on what their year is like. But there is no
specific evidence to that effect.

MR. COW SSIONER: All right. Either

on the incone or the expense |evel?
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MR. SHANNON: Correct.

MADAM CHAIR: Can | ask just as a --
it's not a followon, but it's on the | ow incone
filter and | appreciate you're saying there
shoul d be no such filter. But help ne, | see
your expert M. Gorham says that self-enployed
sal ari es have noved roughly in line with I'Al in
the | ast four years, at least. That's at
paragraph 207 of his initial report. If that's
the case, wouldn't the 80,000 figure today be
nore in line with the 60,000 figure that was
used back in 2004? So | appreciate you don't
want to filter, but help nme on the 60 to 80
conpari son, given your expert's own assessnent
t hat sal ari es have nicely noved.

MR. SHANNON:  You have our position on
the age filters. W think it does not sort
of -- they are not justified. Certainly the
| ncrease has not been justified. The
i nformati on that we have on that regard is that
in ternms of the entire distribution, salaries of
| awyers -- of judges are effectively at the
72nd percentile for all top CMAs and the
72nd for Toronto. W don't have any further

information in that regard.
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| candidly agree that what our expert

has said is that there has been -- it's tracked
Al in large part. W fundanentally still do
not agree with the age exclusion and -- sorry,

not the age exclusion, but the | ower incone
exclusion. But | have nothing further on that.
MADAM CHAIR: Okay. So let ne
foll owup on 75th percentile. You'll just see
| " mreading your chart, so all very interesting.
On page 31 of your subm ssion, not in
the reply, on your subm ssion, you show a chart
where, before 2010, the 75th percentile of
self-enployed | awers' salaries was actually
al nost, case for case in line -- | nean, year
for year in line with judges' salaries. But
after 2010, interestingly, you show that judges'
salaries are higher than the 75th percentile.
Then | go to your chart on page 23,
and interestingly in 2010, the sane year where
there's this severance between the
75th percentile, the 2010 is the year when, in
fact, there was a marked increase in the nunber
of | awers operating as PCs.
So does this not |lead us to concl ude

that CRA data is therefore increasingly
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reflecting |l ower salaries for enployed | awers?
And this is inportant for ne to know whet her
that's your view, because then there's a whole
gquestion on the application of filters in that
case. Because it's very interesting, when you
| ook at those two charts, that as a governnent,
in fact, you would be absolutely right that
judges' salaries follow the 75th percentile
perfectly inline with self-enployed | awers
comng fromthe CRA data, but that is absolutely
going in different directions in 2010.

MR. SHANNON. |'mnot sure if
M. Rupar wants to start on that one or if he
wants ne to take this one?

MR. RUPAR. Well, | can start.

| guess we go back to the problemwe
have with the professional corporation data. W
have the general trend |ine, but we don't know
where the professional corporations are fitting
within the various levels of incone. That's the
difficulty we have.

So the other point | would nake as |
believe is that the 75th percentile has not
the -- the anount of incone for the

75th percentile, | don't think, has decreased at
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all. And if there was to be a huge exodus of

hi gher earni ng counsel to professional corps,
one would think that the 75th percentile would
have a significant drop and | don't believe, |
don't have the figure in front of ne

| mredi ately, but | don't believe there's been a
significant drop in that.

So I"'mnot sure there's a direct
correlation that you suggest there is, Madam
Chai r.

MADAM CHAIR:  If you | ook at page 31,
actually it would show that the 75th percentile
has gone down because judges' salaries are
actually way higher than the 75th percentile.
So it shows that the 75th percentile did not
follow pre -- what it did before 2010.

MR. RUPAR Well, as | read the chart,
it's been relatively stable. There has been a
dip and then it rose again near 2017, 2018, and
2019. So I don't know if, again, if the point
of if there was a significant w thdrawal of the
hi gher end, there would be a marked change, but
"Il -- perhaps M. Shannon coul d expand on
t his.

MR. SHANNON. | think and this goes to

neesonsreporting.com
416.413.7755



Judicial Compensation and Benefits Commission Hearings
English Transcript on 5/11/2021 305

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

a point that M. Lokan nmade earlier this

norni ng, he said, you know, if we replicate the
salary to, | think it's 526, that those

| ndi vi dual s woul d autonatically be

i ncorporating. The sinply doesn't -- the data
doesn't bear that out. There are individuals
wthin the CRA data who are at the upper ends of
| ncone, thus the 75th percentile is where it iIs,
and the CRA data does include that.

| al so just echo what M. Rupar said,
that | don't think we can draw even a
correlation there without data. That's the
problem That's why we requested the data. And
we don't have that data to nake that connection,
to make that causal link or even a correlation
there, and I think that would be our position on
t hat .

MADAM CHAI R:  Ckay. Thank you.

One | ast question for nme for now On
representative cost, | see the position of the
judiciary and the governnent, but can | ask you
one question, and |I'mnot saying this would ever
happen, but let's say the governnent decides to
bring forth to the Conmm ssion, during the four

years, mnultiple requests.
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Wuld it be fair then to say that the
Quadr enni al Conm ssi on coul d deci de at that
nonment, depending on the request, whether to
grant full cost versus two-thirds of the cost?
|s that a possibility or it's not at all
possi ble? And again, it's a bit hypotheti cal
because there was only one such request, |
understand in the past and there's been no abuse
of the process. I'mjust trying to see if
that's a possibility.

MR. RUPAR. Well, if | understand the
situation correctly, Madam Chair, the issue of
representational costs -- are you tal king about
the ad hoc matter that was dealt with by the
previ ous Comm ssi on?

MADAM CHAI R Yes, yes.

MR. RUPAR. That matter, as |
understand it, the issue of representational
costs has been dealt with and we're waiting for
an order fromthe Federal Court on that matter.
So | think that it was dealt with in that case
in the manner set out by the |egislation.

"Il have to -- if | may, I'Il have to
return perhaps after the break because | have to

confer with ny coll eagues in our judicial
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affairs office. But | believe the answer is,
no, there wouldn't be a jurisdiction to grant
100 percent representational costs. But that's
with the caveat that | want to double check to
make sure that | give the correct answer to the
Comm ssi on on that.

MADAM CHAI R:  Okay, that's great.
Thank you very nuch.

Peter, Margaret, do you have anyt hing
el se? W have about 12 minutes left on the
tinme. Wtch of course we nmay have ot her
guestions at the end, by the way. But |'mj ust
trying to diligently use the tine we have.

MADAM COWM SSI ONER: No, |' m okay,
Madam Chai r.

MR. COW SSI ONER: | have not hi ng
el se.

MADAM CHAI R:  Perfect. So thank you
very much, M. Rupar and M. Shannon, for taking
the tinme and giving us sone nore tine in
advanci ng your reply.

So we'll break for |lunch and everyone
cone back at 1:30. Again, I'mgoing to ask all
parties not to disconnect. At 1:30 it will be

judiciary com ng up.
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So, M. Bienvenu, you your teamw ||
be ready to reply at 1:30. Thank you.

--  RECESSED AT 12:20 P.M  --

--  RESUMED AT 1:30 P. M

MADAM CHAI R You have the floor for
30 mnutes. |'ll point out to you 10 m nutes
before the end of your tine.

MR BI ENVENU. Thank you, Madam Chair.
| thought it would be nost useful to the
Comm ssion if nmy reply, to the extent possible,
addressed points nmade by ny friends in the order
in which they were presented, but | have tried
to regroup ny reply subm ssions under the
followi ng broad thenes, there are four of them
Evidentiary issues, generally; I[Al; private
sector conparator; and DM 3s.

My friend, M. Rupar, began his oral
subm ssions with a conment on process,
cautioni ng the Conmm ssi on agai nst naking a
finding about the credibility of witnesses in
ci rcunstances in which w tnesses have neither
been heard nor cross-exam ned. And | understood
his remarks to be directed nostly to
M. Gorham s evidence. W're not seeking, Madam

Chair, nenbers of the Conm ssion, a finding
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about the credibility of M. Gorham \Wat we
felt duty bound to point out to the Conm ssion
is that M. Gorhanmis report contains opinions on
matters falling outside of his expertise, that
his report is inconsistent with the principle of
continuity, and that his report, considered as a
whol e, i s an advocacy piece nore than it is an
experts opi nion.

Now, M. Rupar sought to enphasize
points on which there was little difference
between M. Newell, the judiciary's actuari al
expert and M. Gorham And specifically he
contended that M. Newell agreed with
M. Gorhamls value of the judicial annuity.

It's inportant to clarify the position.

M. Newell disagrees wwth M. Gorham s
attenpt to include the disability benefit in the
valuation. And | understand that the governnent
now appears to concede that the disability
benefit should not be included in the val uation,
contrary to M. Gorhamls position. But it
remai ns that this was an area of disagreenent
not of agreenent.

Now, it is correct that in so far as

the valuation of the annuity is concerned the
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two experts are not far apart, but that is in
relation to the calculation of the value of the
judicial annuity under M. Newell's approach,
whi ch was not the approach advocated by
M. Gor ham

Now, the calculation of the val ue of
an annuity is for actuaries to make and we
accept that M. Gorhamis an actuary. But |
need to be clear that the judiciary continues to
reject the rest of M. Gorhanmis evidence. And
we submt that the Conm ssion should, itself,
rej ect evidence because it falls outside of his
area of expertise, and because other w tnesses
who are experts in those areas have shown
M. Gorhaml s evidence to be unfounded and
superficial.

And, specifically, the Comm ssion
should reject the proposed addition of an
11.5 percent to the value of the annuity because
it is plain, on the face of M. Gorham s report,
that he failed to take account of known and
accepted ways to avoid those costs, as expl ai ned
in the second E&Y report.

And as regards to that report, you

wll remenber M. Rupar focusing on the word
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"possibility" by E&Y, but take a | ook at their
conclusions. There is no doubt in their
conclusion that they -- and I'll just read the
extract:
"We believe that the additional
cost at 16.6 percent, as stated in
M. Gorhamis report, would be
overstated and does not reflect the
true additional cost for a |awer to
replicate the judicial annuity."
Now, | also invite the Conm ssion to
apply a neasure of comon sense to M. Gorham s
mat hemati cal pyrotechnics. Place yourself in
t he shoes of a potential candidate for judicial
appoi ntnment. The prospect of acquiring, upon
appoi ntnent, the future entitlenent to a
judicial annuity is not the sane, it is not
equi val ent as having in one's bank account the
capi tal anpbunt needed to generate a revenue
stream equivalent to the judicial annuity.
Now, the other aspect of his evidence
t hat the Comm ssion cannot rely upon, and nust
| ndeed disregard, are his views on filters, and
there are two reasons for that. The first is

that they are settled issues and the governnent
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has not shown a denonstrated change that woul d
justify reopening these issues. But nore

| nportantly, those experts, and those who cane
before them before previous Conmm ssions, those
experts were qualified to speak to these issues,
contradi ct the evidence of M. Gorham and his

ar gunment s.

Ms. Haydon tells you that it is a good
thing not a bad thing to have filters, and it's
a good thing that these filters narrow down the
popul ati on sanpl e because it allows greater
precision. And you sunmmed it up well, Madam
Chair, in your question, it is preferable to
have quality over quantity.

And | would say that the evidence
before this Conm ssion provides additional
support for the inperative to apply one of those
filters which the governnent seens to be going
after, which is the | ow i ncome excl usi on.

Please allow ne to -- and that reason is the

| npact on the CRA data of the rise in the nunber
of professional corporations. And please allow
me to read the first paragraph on page 6 of

Prof essor Hyatt's second report. Well, I'll let

you read it. |I'mnot going to read it into the
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record. So this is direct evidence supporting
the rel evance of a | ow i ncone exclusion and

evi dence on the need to increase that |ow incone
exclusion from 60 to $80, 000.

Now, | m ght as well address now,
because it concerns the use of expert evidence,
the argunent that the evidence contained in
M. Szekely's report is not put forward as
relating to conparators but, you were told, is
merely for context. Menbers of the Conm ssion,
for evidence to inform decision making the
evi dence nust be shown to be both rel evant and
reliable. And to characterize evidence as
merely providing context does not dispense the
gover nnent of denonstrating the rel evance and
the reliability of the evidence it is tendering.

Ms. Haydon is a conpensation
speci alist, she has 25 years of experience in
this field and her report establishes, and is
not chall enged by any w tness, that the
conpensation | evels of doctors are sinply not
relevant to the task that is yours. She
expresses the sane opinion about bare salary
figures wthout an appropriate context attached

to judicial positions in foreign countries.
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She al so points to the fact that the
Comm ssi on has, over the years, devel oped two
| mportant and reliable conparators, and as
regards to one of them the DM 3 conparator, she
points that it is a robust conparator because
there is information avail abl e about the
conpensati on neasure for that conparator.

| now turn to the 1Al. Now, M. Rupar
has insisted on the fact that the 6.6 percent
adj ustnment that was applied to judicial salaries
was affected, to an unknown extent, by the
| npact of the pandem c on the job market, and
this is not disputed. But M. Rupar, in his
oral subm ssion, said nothing, not a word, on
the fact that based on the evidence before the
Comm ssi on, whatever inpact the pandem c may
have had on the Al for 2020 this is nost likely
a self-correcting phenonenon.

Now, this nmorning in answer to a
guestion fromthe Conm ssion M. Rupar said, we
don't think it is going to be fully
self-correcting because it was induced by the
pandem c. But, nenbers of the Conm ssion, the

reverse i s true. It is because it was -- it iIs

because the variation was caused by the pandem c
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that it is self-correcting. And | would like to
refer you to the evidence of Professor Hyatt,
his second report, page 7 under tab D.

"I't would be expected that as the
pandem c continues to recede and | ower
wage workers resunme enpl oynent there
wi Il be downward pressure on the | Al,
and that sone (or all) of the
conponent of the I Al increase
experienced in 2020 attributable to
the attrition fromenploynent of | ower
wage workers would be reversed in the
subsequent year (or years)."

So that is the evidence before you.
And | already nentioned in nmy main subm ssion
that there was direct reference to the
self-correcting nature of the adjustnent in
par agraph 4 of the governnent's subm ssion.

MADAM CHAIR:  Can | ask sonebody --
can | ask every single person who is on this
call to put thenselves on nute, other than
M. Bienvenu. Thank you.

MR. Bl ENVENU. Now, you know by now
that the only justification for the proposed cap

s the notion that judges should share the
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burden of difficult economc tines. |'ve nade
t he point, what share of what burden? And |'ve
shown that the sentence relied upon by the
gover nnent was taken out of context. The one
sentence in the PElI reference that is rel evant
to what the governnent proposes is at paragraph
156, and it reads as follows:

"I'f Superior Court judges al one
had their salaries reduced one could
concl ude that Parlianent was sonehow
nmeting out puni shnent agai nst the
judiciary for adjudicating cases in a
particul ar way."

So the PElI reference stands as further
proposition that judges cannot be singled out in
the way that the governnent proposes.

Now, in considering the proposal for
the 1Al, let's stand back and | ook at the
forest. |If you accept the governnent's proposal
you W Il worsen the problemthat we have pointed
to, to ask you to recommend an increase in
judicial salaries. And please recall the
nmessage that | was seeking to convey with the
met aphor of the ocean liner. |f you accept the

governnent's proposal you will set judicial
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salaries in the wong direction and it will take
years to correct it.

[ SPEAKER S AUDI O NOT COM NG THROUGH. ]

-- in the private sector appointees to
t he Bench, and you have the evidence, very
persuasi ve evidence | submt to you, of Justice
Popescul .

| turn to the private sector
conparator. And, of course, the nost
significant issue here is the inpact on the
useful ness and reliability of the CRA data, of
the increase in professional corporations. Now,
you know, you have two parties taking very
different stances in front of this admtted
phenonenon. The governnent said, you don't have
enough evi dence about the salary |evel of these
| awyers, you shouldn't do anything about it.
That's not hel pful to the Comm ssion. The issue
Is there for anyone to see and you will need to
confront it.

But you have assistance in the

evi dence to draw concl usi ons about this

phenonenon and its inpact on the reliability of
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the CRA data. There is evidence about the

| ncreased preval ence of professional
corporations, and you know that once a | awer
practices through a professional corporation it
conmes out -- he cones out or she cones out of
the CRA data. There is evidence as to which
category of |awers use PCs, they are high
earning |lawers. And M. Lokan and E&Y tell you
that they are | awers at an age where their
expenses level off and it is advantageous to use
a professional corporation.

So you can and you nust draw
conclusions fromthis evidence. And the first
conclusion is that the CRA data underreports the
i ncone | evels of self-enployed | awers. W
don't know by how much but we knowit is
significant, and E&Y supports that concl usion.

Now, this evidence al so hel ps you,
menbers of the Conm ssion, navigate through sone
of the governnent's assertions that you woul d
know from personal experience to be suspect and
incorrect. And I'll give you just two exanpl es,
the chart at page 27 of the governnent's main
subm ssion is relied upon by the governnent to

advance the proposition that private sector
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| awyers' incone peak at ages 44 to 47. Now, we
know that this is incorrect, and the only
concl usion you can draw fromthis chart is that
the underlying data is unreliable. It seens to
us clear that what this graph illustrates is the
exodus of m ddl e age, high-earning practitioners
fromthe CRA data. They have gone to practice
under the professional corporation.

Now, another graph that we submt
defi es commpbn experi ence and commpbn sense is the
graph at page 18 of the governnment's reply
subm ssion. This was shown to you yesterday by
M. Shannon. Now, this graph purports to show
the trends of appointnent of partners versus
nonpartners. And at footnote 60 the governnent
tells us that these statistics were coll ected
from appoi nt nrent announcenents |isted by the
Depart nent of Justice between 2011 and 2020.
You don't have the underlying data, it cannot be
reviewed. But ask yourself this question, is it
believable that in 2011, 60 percent of those
appointed fromlaw firnms were nonpartners? |Is
it not nore incredible still to believe that
t hat proportion went up to 80 percent in 20147

You cannot rely on public announcenents to
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determ ne the status of a given appointee. And
we don't even know if the universe of reference
are only appointees comng fromthe private
sector.

Now, Madam Chair, you asked a question
concerning the "reconmmended"” and "highly
recommended” categories and how does one
reconcile these categories with the objective of
recruiting outstandi ng candi dates? W say that
the reinstatenent of the "highly recommended"”
category was a wel cone indication by the
government of its wanting the ability to
di scern, anpong recommended candi dates, those
that are highly recommended. And that's an
excel l ent devel opnent that pronotes attai nnent
of the objective of recruiting outstanding
candi dates to the Bench. But the problem
identified by Chief Justice Popescul, is the
change in the conposition of the pool and the
fact that highly suitable candidates com ng from
the private sector are no longer in that pool in
sufficient nunbers. And bear in mnd that there
are constraints to the choice of potenti al

appoi ntees. You may want crimnal |aw

expertise, famly | aw experti se and,
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i nportantly, there is a diversity inperative.
So a narrow pool with these constraints is
i nsufficient.

Now, ny next topic is DM3s, it's ny
| ast topic. And by way of introduction to this
topic let ne say that this | ong-term conparat or,
and the value of this long-termconparator, its
principal nature, are all exenplified by the
ci rcunstances we find ourselves inin this
Commi ssion cycle. Because we know that we have
| ssues with the conpensation neasure of the
private sector conparator. And there was a tine
where there was -- we didn't even have data
comng fromCRA to informus about the private
sector conparator. So in these circunstances,
just as when we didn't have data from CRA, the
princi pal DM 3 conparator can serve as an
anchor. You can use it as a principal anchor to
formul ate your recommendation. That is its
val ue.

Now, the suggestion was nade by ny
friend, M. Shannon, that there is a
contradiction between the judiciary reproaching
t he governnent for relitigating filters, on the

one hand, and on the other inviting you to | ook
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not at the bl ock conparator but at the actual
average conpensation of DM 3s. There is no
contradiction.

| f you take a | ook at the table at
page 36 of the governnent's nmain subm ssion you
wll see that every year since 2004 the salary
range of DM 3s, and their m dpoint salary, has
i ncreased in parallel wth average sal ary.

Now, in 2017 we are faced with an
unprecedented situation. For the first tine
since 2004 the salary range of DM 3s renains
unchanged and it has renmained flatlined since
then. How can the governnment say that the bl ock
conparator continues to be a reliable neasure
for the conpensation of DV 3s when you see
that it doesn't represent reality? Wile the
bl ock conparator was sitting idle in 2017 to
2020, the conpensation of DM 3s went up
year-after-year. And this goes, nenbers of the
Commi ssion, to the credibility of what you are
asked to do. Wat credibility would there be in
conparing judicial salaries with the bl ock
conparator that you see doesn't reflect reality?

Now, please note that the governnent

did not provide an explanation for the
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flatlining of the DM 3 conparator. Wen we got
those figures we imedi ately wote to the
governnent and we said, Are these figures
correct? W never received an expl anati on.

Qovi ously there has been a change in the manner
I n which the governnent is renunerating its
Deputy Mnisters and they are getting steady

| ncreases, but otherw se then through a change
i n the base salary range.

Now, the governnent, and this is in
response a point that was raised indirectly
yesterday by you, Madam Chair. The gover nment
repeats its argunent, we've been hearing it for
fifteen years, that the individualized nature of
the DM 3 conpensation causes a hi gh degree of
variability in the total average conpensation of
DM 3s. But if you ook at the graph on
page 35 of the judiciary's nmain subm ssion you
wll see that total average conpensati on has
not, in fact, been highly variable, it has
consistently increased over the years. And
there were two bunps, and that was when there
was an increase to the nmaxi num perfornmance pay
of Deputy Mnisters from 10 percent to

20 percent. And you have that explanation at
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par agraph 38 of the governnent's reply

subm ssion. So it is not the case that the
smal | nunber of DM 3s leads to wild variation
in the overall conpensation.

Now, this brings ne to ny |ast point,
and | see that | have two mnutes to convey it
to you. And that is to respond to the
governnment's characterization of the basis for
the judiciary's salary proposal as fornulaic.
You renenber M. Shannon told you that we were
appl ying a fornul ai c approach to our proposal.

Menbers of the Conmission, this is a
m scharacterization of the reasoning supporting
the judiciary's proposal; and you need only | ook
at paragraphs 146 to 149 of our nmain subm ssion.
We explain in paragraph 147 that as of
April 1st, 2019, there was a 14 percent
di fference between judicial salaries and the
conpensation of DM 3s. And we showed that the
projected difference at the end of the
Commi ssion cycle would be 8.5 percent. And we
observed that the 8.5 percent is beyond the
7.3 percent that the Levitt Comm ssion had said
test the limts of rough equival ence. And at

par agraph 154 we asked the Comm ssion to give
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consideration to that gap. And our proposal was
for a recommended i ncrease that woul d reduce

t hat gap by one half; nothing fornul ai c about
that, one half. And the one half is the 4.25
that is proposed to be inplenented over a
two-year period at the end of the cycle,

recogni zing the situation in which the
governnment finds itself.

Now, | |eave you with the chart at
page 37 of our reply submssion. And if you
| ook at the bottomline this is our ocean liner.
And your very inportant responsibility is to
determne in which directionis it going to
point? In which direction nust it point, in
| i ght of the evidence before you?

And | invite you to carefully consider
the concern that was conveyed by Chief Justice
Popescul 's evidence, and to draw confidence in
t he anchor of the DM 3 conparator at a tinme when
the other conparator is fraught with the
difficulties that we know.

MADAM CHAIR: | was cutting you off
because of the tine, but | assune you're
finished?

MR. BIENVENU. | was going to sinply
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11 say that I'll be glad to answer any questions

2| that you may have.

3 MADAM CHAIR:  Perfect. | think we

41 wll hold those for after the break so that we

5| can have the reply of Chief Justice Bell.

6 Chi ef Justice Bell, do you need the

71 tinme? O your representative?

8 CHI EF JUSTI CE RI CHARD BELL: Thank you
9| very much, Madam Chair, yes, the representatives
10 will speak, M. Meehan and | believe

111 M. Scanl an.

12 MR. MEEHAN. |'m here but ny video is
13| turned off by -- | can start the video now.

14 MADAM CHAI R: W can see you.

15 MR. MEEHAN:. Thank you, Chief Justice
16| Bell. During the break M. G ordano and |

171 consulted with CMACC, or Court Martial Appeal

18 | Court of Canada judges. So | briefly speak on
19| behal f of Chief Justice Bell, Justice Scanl an,

20| currently of the Nova Scotia Court of Appeal and
21| ny coll eague M. G ordano.

22 The Honourabl e Peter Griffin asked an
23| jnportant and rel evant question as to the

24| jurisdiction of this Quadrennial Conmi ssion to

25| deal with CMACC judicial concerns and issues;
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and asked appropriately and pointedly whet her

t hose concerns and issues fit squarely within
the jurisdiction of this honourable Conm ssion?
| responded yes, and that remains so for these
additi onal reasons, and there are six, very
briefly.

Nunmber one, the Fish Inquiry formally
cal |l ed The | ndependent Review Authority is
partially a msnoner. The nane is a m snhoner
because that | ndependent Review Authority or the
Fish Inquiry has no authority to deal with
matters falling wthin the purview of the Judges
Act .

Nunmber two, the legal reason for the
| ndependent review authority not having
jurisdiction to make recommendati ons under the
Judges Act is because it is mlitary only, not
judges only. It deals with -- specifically
deals with the National Defence Act not the
Judges Act. So it's mlitary only and not
judge's only, and this is judges only. Judges
I s the business of this honourabl e Conmm ssion.

Nunber three, this honourable
Comm ssi on does have that jurisdiction, matters

falling squarely within part 1, statutorily,
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that's a jurisdiction within part 1 of the
Judges Act.

Nunmber 4, the office of the Chief
Justice of CMACC, via the current Chief Justice
and Justice Scanlan, have raised concerns with
each of you as to concerns and issues directly
referable to part 1.

Nunmber five, inportantly, and why this
honourabl e Conm ssion is inportant, is so
i mportant in fact, is with regard to this
honour abl e Conm ssi on the governnent has a
constitutional obligation to respond to a report
of this Conm ssion. The governnent nust say why
it is or is not deciding to act on the
recommendati ons of this honourabl e Conm ssion.
And that's clear fromthe Suprene Court of
Canada decision in a case call ed Bodner, the
citation is, 2005 SCC44, paragraphs 22 through
to 27. And, interestingly, that judgnent is
witten by the court not by a judge, by the
court. So there is no simlar constitutional
obligation on governnent with regard to the Fish
| nqui ry.

And | ast, nunber six, M. Rupar, for

t he governnent, stated that governnent can and
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does deal with policy issues, "policy issues"”
herein. CMACC agrees, this honourable

Commi ssion can |likew se deal with policy issues
and policy recomendati ons, recommendati ons
directly referable to judges.

Chi ef Justice Bell, Justice Scanl an,
M. Gordano, is there anything else that you
woul d i ke to say?

JUSTI CE EDWARD SCANLAN: Yes, |'d like
to add or nmake sonme comments.

As pointed out by M. Meehan, |
suggest to you that there is a distinct
nonconcurrent jurisdiction as between the Fish
| nqui ry and your Conmm ssi on.

The Fish Inquiry finds its authority
In the National Defence Act. Only this
Commi ssion has jurisdiction afforded to you
under the Judges Act. You have the authority to
deal with both, specific and general judici al
benefits under part 1 of the Judges Act.

M. Meehan has outlined that quite adequately.

This is reflected in past
recommendati ons, which | noted this norning
where you nmade recommendations in relation to

j udges and supernunerary benefits; that benefit
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s tied to a court. And this Conm ssion can
clarify any uncertainty as it relates to the
CMACC Chi ef Justice and his supernunerary
entitlenment, specifically including which court
he woul d serve that in.

Qur subm ssions of March 26th, 2021,
pages 9 through 11 dealing with the issue of
jurisdiction, suggest how the issue can be dealt
with under the Judges Act, not the Nati onal
Def ence Act; through anendnents to section 28,
and 31 of the Judges Act.

VWhat's nore inportant, it's a fact
that the Fish Inquiry has no authority to nmake
recommendati ons to anend the Judges Act. In
fact the governnent does not even have to
respond to the Fish Inquiry and the
reconmendat i ons.

There is a problemtrying to serve two
task masters. This is real and it's ongoing. |
said this norning that it's not beyond the pale
that a source court would say to the CMACC Chi ef
Justice, fit your CMACC work in where, when and
how you can. | want to read you, in part, an
emai | that was received by the Chief Justice

since | spoke this norning. The part that |

neesonsreporting.com
416.413.7755



Judicial Compensation and Benefits Commission Hearings
English Transcript on 5/11/2021 331

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

want to read you, and it cones froman offici al
in the source court.
"You were appointed to the

Federal Court in 2015 and have not

resigned since. Until the tinme you

do", the trial co-ordinator is naned,

"W ll continue to do her job by

filling up your agenda as a Federal

Court judge, leaving you the entire

di scretion as to how you are using

your CMACC tine." (As read.)

| f there was ever a nore direct
frontal attack on a court, the Chief Justice of
a national court sitting and hearing cases where
he is being told by a trial court how nmuch tine
he is going to get because they fill the rest of
his time up. That is a direct, frontal attack
by a source court. It has allocated to itself
t he exclusive authority to decide how nuch tine
CMACC justice has to do his work. [It's a
frontal attack on his judicial independence and
on the judicial independence of the court. It's
ongoing, it's real, and it's not a fignment of
sonebody' s i magi nation or saying it m ght cone

up in the future. This is an attack, like |
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said, on the Chief Justice and his court.

| think that this may have been
covered by M. Meehan already, but the third
| ndependent review of the National Defence Act
may make recommendations with respect to the
Nati onal Defence Act. That's the nandate for
the Fish Inquiry.

| suggest to you, with respect, that
Justice Fish is not |ikely to address concern
with the Judges Act and, | already said, the
governnent is not required to respond. Matters
of judicial benefits, such as supernunerary
status of the Chief Justice, wll probably not
be dealt with by him

So where is the proper foruml| ask?
And there may be a slight overl ap between the
two bodies, but | suggest to you that he has no
authority wiwthin the Judges Act. And even if he
was to nmake recommendati ons that shoul d not
exclude the jurisdiction of this Conm ssion.
This Comm ssion is the right place, the right
body to nake recommendati ons that could very
easily fix this problem

And | woul d urge this honourable
Comm ssion to nmake recommendations to the
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Governnent of Canada and to note the Chief
Justice's concerns regardi ng i ndependence. This
w Il ensure that the governnent nust at | east
respond. The Suprene Court of Canada confirns
their obligation to respond in the Borden case,
that's at paragraph 22 and 27 of our

subm ssions. Thank you very nuch.

MADAM CHAI R: Thank you very nuch,
Justice Scanl an.

Now, we're a bit over tinme but | can
all ow Chief Justice Bell if you have anything to
add over the argunents already advanced.

CH EF JUSTI CE RI CHARD BELL: Thank you
very much. | did not plan to say anything and |
appreci ate the opportunity to address you.

| was appointed to the court -- the
Court of Queen's Bench in New Brunsw ck in 2006.
| was appointed to the New Brunsw ck Court of
Appeal in 2007. | served on that court until
2015 when, on the sane day, | was appointed to
t he Federal Court, Court Martial Appeal Court
and as Chief Justice of the Court Martial Appeal
Court.

That court, the Court Martial Appeal
Court | hold dear, | want the very best for it
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and | could retire June 27th of this year.
There is no personal gain in any of this for ne.
| have dutifully served ny tine for six and a
hal f years. | ameligible to go June 27th. |
ama firmbeliever intermlimts for Chief
Justices. | told the Chief Justice of the
Federal Court, and | told those who cared to
|isten at the tine that | took the job, that |
woul d be there for seven to ten years. |
believe that Chiefs should serve a m ni num of
seven years and by ten years they should be
gone.

So there is no personal gain in this,
but this court, and our service nen and wonen,
deserve the separation of these two courts. |
shouldn't say "these two courts”, the Court
Martial Appeal Court from any source court.
Because the Chief Justice could cone fromthe BC
Court of Appeal. Hi storically it's been the
Federal Court or the Federal Court of Appeal,
that is not witten in |egislation anywhere.
Chi ef Justice -- or Justice Scanlan, were he not
supernunerary, could becone Chief Justice of the
Court Martial Appeal Court sitting in Nova
Scoti a.
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So there is no personal gain in this,
it is for the betternent of our mlitary nen and
wonen serving Canada. And they need an
| ndependent Court Martial Appeal Court that is
not tied to any source court that effectively
gives a Chief Justice two masters. Thank you.

MADAM CHAI R: Thank you very nuch,

Chi ef Justice Bell. And thank you, M. Meehan
and Justice Scanlan, for your remarks and reply.

We're now ready to go to M. Justice
Chanberl and. Do you need a right of reply?

JUSTI CE JACQUES CHAMBERLAND:  Yes.

MADAM CHAI R You have ten m nutes.

JUSTI CE JACQUES CHAMBERLAND: |'m
usually the one who say that to | awers but
fine. | can put nyself in their shoes for once.

First of all, the argunent with
respect to the di mnishing support for what we
are proposing and requesting. First of all, |
repeat, we don't know whet her support is
di m nishing. W don't know what |evel it stands
at now \What | do know is that 32 of the 32
judges of the Court of Quebec are in favour.

But to say that the support has gone from99 in
2008 to 32 in 2021 across Canada is based on
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t hr eadbar e evi dence.

| don't believe |'mwong when | say
t hat anong all the appellate judges in the
remai nder of Canada, there nust be sone, | don't
know how many, but there nust be sone who are in
favour of the conpensation gap. As was the case
at the tinme under the other Comm ssions,
previ ous Comm ssions, that nust be in favour of
a salary differential.

Now, the debate has been under way for
over twenty years, as it happens. And it would
be normal for a certain anpunt of fatigue to set
in and a certain anount of discouragenent by the
appel l ate judges. Keep in mnd that there's a
smal | nunber of us, we're spread all over
Canada, we don't have an association for
ourselves only. And it is quite difficult to
keep on defending such a debate with people as
wel | organi zed as is the governnent of Canada.

In any event, as |'ve already said
earlier, this issue of support for this request
is ared herring, it's a snoke screen. The real
guestion is whether the Rém |l ard Commi ssion was
right to reverse the issue, the stand on

principle taken by the earlier Conm ssions in
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t he absence of any significant change in
ci rcunst ances.

Whi ch brings ne to the second point
rai sed by M. Rupar, who states that the drop in
support, supposing it's true, represents such a
significant change, a change in circunstances,
that it justifies the Remllard Conm ssion's
position to reverse the decision on principle,
adopted by the two Comm ssi ons that had preceded
it.

| conpletely disagree with his
position. The decision to provide higher
conpensation for appellate judges versus their
trial court coll eagues, taking nothing away from
the job that the trial judges do obviously, but
this has nothing to do wth the nunber of
appel l ate court judges who are in favour or
agai nst .

The Bl ock Conm ssion's deci sion was
based on the criterion spelled out in article
26. First of all, an objective, rel evant
factor. | think it's under 26(1.1), factor (d).
So what is this objective and rel evant factor?
Well, it's the roles and responsibilities of the

appel | at e j udges.
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Second criterion, the adequacy of the
conpensation, the treatnent of the appellate
judges versus the trial judges.

These are the factors that underlie
the decisions. |It's not the nunber of appellate
j udge whose are for or against. And as | said
earlier, the court hierarchy in Canada hasn't
changed since 2008 and the roles and
responsibilities of appellate judges have not
changed either. So it's a matter of correcting
-- their role is to correct m stakes nade in
trial court. And basically the support of
appel | ate judges may fluctuate through tine, but
it doesn't change anything with regard to the
deci sion of principle adopted by the Bl ock and
Levitt Comm ssi ons.

It is not a matter of a change of
ci rcunst ances, as would be the case, for
exanple, if the roles and responsibilities of
t he appellate judges, if any such change had
happened that woul d be i ndeed a change of
ci rcunstance but it hasn't happened.

|'d like to draw your attention to
paragraph 106 of the Rém |l ard Comm ssion

report. | won't cone back to the issue of the
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drop in support but I'd Iike to say sonet hi ng
about the lack of unanimty. Since when do we
have to be unani nbus? Unanimty is not a
rel evant factor. That is not what we base our
decisions on. |It's not a relevant factor with
respect to the substance of the decision taken
by the Bl ock and Levitt Conm ssions.

Then we are told that the Ontario
Court of Appeal has not taken a stand. Well
what can | say about that? GCkay, they haven't
taken a stand. They have not said what they
feel. But what does that matter? |It's into
because the Ontari o coll eagues haven't said
anything in either direction that this reduces
t he val ue, the power of the argunent that has
been raised, and which had al ready been accepted
by the Block and Levitt Conm ssions. Let's not
| ose sight of that.

Mention is then nade of the
Associ ation of the Ontario Superior Court
j udges, 328 who are agai nst such a salary
differential. And ny attitude would be, so
what? |'mpretty nmuch sure that 90 percent of
the Association is made up of trial judges. So

as far as |I'mconcerned that's not significant.
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Ask around you, you'll discover that
nost people around you in your nei ghbourhood, or
friends and famly think that appellate judges
al ready make nore noney that trial judges. |
know t hat Conm ssi oners who were parts not of
| nvestigation Conm ssion but rather inquiry
Comm ssi ons such as yours, and before joining
such Comm ssions they were sure that there was a
salary differential in favour of appellate
judges. It was like a kind of epiphany when
t hey discovered it wasn't the case.

As for the last comment in paragraph
106, comment by the Chief Justice with respect
to his conpensation versus the puisne judges of
t he appellate court, that's not argunent of
substance. That's pure accounting. And the
Bl ock Conmm ssion had taken this into account by
setting not at 6.7 percent the differential but
at three point sonething percent. And |
suppose, although they didn't say so, | suppose
they wanted to have a salary differenti al
bet ween the appell ate judges and their Chiefs,
as it were.

|"d like to conme now to ny final

point. And at the end of what | was talking
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about this norning I nmentioned that | find the
situation distressing. Wy? WlII, because |
get the unconfortable sensation that the
appel | ate judges have been struggle for nore
than twenty years to get recognition of a
principle, which is that they get a higher
salary than the trial judge, which is

100 percent commobnsensical? It's not because
we're better than anyone else, it's because we
have find ourselves at a certain echelon in the
Canadi an judicial hierarchy, which neans that we
can overturn decisions taken by other judges in
courts below ours in the pyramd. The sane
happens i n corporations.

Madam Chai rman, you' ve had experience
of this. The president of a corporation nakes
nore noney than the vice-president. And this
isn't a debate that has to be revisited every
singl e year.

In the McLell an Comm ssion nention was
made, and | find this anusing actually because
it refers to the arny, and we've just talked
about CMACC, going back to the arnmy. And the
McLel | an Conmi ssion said a Colonel is paid nore

than a Major, this is normal. DM3s in the
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governnment, | nmean, |'mnot famliar with the
structure but | know that Deputy Mnister is
better paid than an Assistant Deputy M nister.
DM3 is paid nore than a DM 2.

So | think that this is what nakes
t hi s whol e process so exhausting. Because the
Commi ssion -- prior Comm ssions have tw ce
agreed with our request and the governnments have
not acted. | understand that in 2008 there was
a financial crash and things were difficult, but
seven years | apsed between then and the
Rém |l ard Conmi ssi on once agai n exani ning the
nerits of the case. The governnent had seven
years to act and did nothing. So we're finding
ourselves in the position that we're
experi enci ng now.

| thank you for your patience and |
apologize if | get alittle bit carried away in
ny tone, but | can tell you that this is a
debate that has been going on and on and never
seens to want to end.

Thank you very much and thank you for
giving nme the opportunity speak.

MADAM CHAI R: Now, what we will do is
we woul d |ike the Conm ssion to take a 15-m nute
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1] break, so that would bring us to 2:40, so that
2| we can put together questions and cone back to
3| the various parties, but expect nostly to the
4| governnent and the judiciary. So if we can ge
5| back at 2:40.

6 -- RECESSED AT 2:25 P.M  --
/ --  RESUMED AT 2:40 PM  --
8 MADAM CHAI R:  Thank you nuch for the

9| tinme you have devoted to your presentations.

10| have sone questions we would like to subnit to
111 you.

12 And then |'ve got a list, which is
13| going to be a bit of honework for sone of you.
141 [inaudi ble] and M. Bienvenu, you shoul d be

15| prepared since it is exactly the same question
16 | did ask M. Lokan this norning.

17 G ven that you believe the Al is

18 | self-corrective | assunme the judiciary would b
191 ready to accept the consequences of a negative
20 | Al, when we all know that salaries will only
21| reviewed down the line, if that ever happens.
221 |t is not anticipated at this point but if it
23 | does happen.

24 MR. BI ENVENU. Madam Chair, we did n
25| ask for a floor and we are not asking for a

t

e

e

be

ot
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floor.

MADAM CHAI R Thank you very nuch.
Margaret, | believe you do have a question of
the judiciary.

MADAM COWM SSI ONER: Yes, Madam Chai r.

M. Bienvenu, you yesterday, but also
today in your reply, pointed out the particul ar
| nportance of the DM 3 conparator in view of
sone of the lack in the private sector
conparator, which we've gone at at length so |
won't repeat that.

| wonder though, should we not --
particularly given its inportance, |ook at the
di fference in value of pension as well wth
regard to that conparator?

MR BIENVENU. Yes. | was hopi ng you
woul d ask nme that question, Madam Bl oodworth,
because this is a good exanple of the government
seeking to nove the goal post.

| would like to draw attention to
paragraph 71 of the report of the Rém Il ard
Commi ssion. And | don't knowif ny coll eague
can put it up? And the sentence |'m draw ng
attention is this, this is the first paragraph
i n which the Commi ssion deals with the val ue of
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the judicial annuity. And the Comm ssion says:
"We nust consider nore than

| ncome when conparing judges' sal aries

with private sector |awers' pay. The

judicial annuity is a considerable

benefit to judges and is a significant

part of their conpensation package."

Then the Conmm ssion goes on to say
this:

"Deputy M nisters also have

pensi ons of considerable value so we

do not need to consider the val ue of

the judicial annuity when exam ning

t he public sector conparator.™

So that has been the position for as
long as | can trace. And this is another good
exanpl e of the governnent seeking to nove the
goal post when -- to suit its purpose. And it
seens that the purpose is whatever we can use to
put forward the position that judges earn enough
or too nuch we will use. And that's one of the
recent finds.

MADAM COWM SSI ONER: So the fact that
now t he governnent has put forward an expert

opinion, or their expert report that the val ue
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of that pension is half -- about half that of
the judiciary you think we should not consider
that at all?

MR. BIENVENU. | don't think you
shoul d consider it wthout a full evidentiary
contribution of all parties on this question.
No, | don't think you shoul d.

MADAM COW SSI ONER: Ckay.

MR BIENVENU. There is very little
i nformati on on the basis for this eval uation.
It's relegated to a footnote in M. Gorhanls
report and there is no evidence fromthe
governnent on this, apart from M. Gorhams
report; and no evidence fromthe judiciary
ei t her.

So, you know, as | said, this is not a
matter that was considered in the past and that
expl ains why we didn't put any evidence on it.
And |'m not even aware that the information
needed to forma view on this is information
that is available to us. So that's the
posi tion.

MADAM COW SSI ONER: Thank you
M. Bi envenu.

MADAM CHAIR: | now have -- unl ess,
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Peter, you have any additional questions in the
meanti me? No? Ckay.

| have a series of eight foll ow ups
that 1'd like you to take into account, and |
t hi nk many are governnents but al so the
judiciary.

The first one nmaybe |I can ask
M. Shannon, you have -- thank you for your
| etter that you sent to us responding to sonme of
t he questions we asked yesterday.

| note in the question 1 | did ask for
the salary range as of April 1, 2021. You seem
to say that the nost recent salary range is the
one of April 1, 2020. So am | to understand
correctly there is no salary range dated
April 1, 2021, right now?

MR. SHANNON. We don't have that
i nformation currently. That was not the
i nformation provided in the record. W received
updated information in January of 2021 fromthe
Privy Council office on Deputy Mnisters. W
don't have the current salary to April 2, 2021.
But what | can offer to do is go back and see if
we can get that information but we don't have it

currently.
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MADAM CHAI R Ckay. W would |ike you
to give to us, and if for any reason it is not
available I'd like to know why it is not
available. And the why if it's not avail abl e,
and the why it's not available, is when are
sal ary increases made? Are they nmade as of
January? O | would assune here that they're
made as of April, for instance. Any salary
adj ustnments that would be nade for DM 3s woul d
be as of April 1. So they could be made in
April 30th, but | just want to understand there
is a salary range April 1, 2021, and if there's
none why? And if there's none, well when do you
actually increase salaries so | understand what
happened to that sal ary range.

MR, SHANNON:. Understood. | wll get
back to you on that.

MADAM CHAI R:  Perfect. Thank you very
much, M. Shannon.

And nunber 2., CRA data for

pr of essi onal corporations. | understand from
M. Rupar and M. Bienvenu that you will | ook at
checking a bit nore. |If there is anything we

can do to help the Comm ssion on this issue, and

I f not so that we have a better understandi ng of
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the obstacles that we all face in getting the
dat a.

Number 3, M. Giffin asked M. Rupar,
you nentioned you would try to obtain the
i nformati on whether the | Al conmponent incl udes
| nformati on derived fromthe incone of |awers
t hrough prof essional corporations.

Nunmber 4 --

MR. RUPAR  Madam Chair, if you like |

can answer that question now.

MADAM CHAI R: Per f ect . |'d love it.
MR RUPAR: Qur information, and this
s subject to -- ny friend M. Bienvenu may have

different views. But our information is that
the | Al does not include professional
corporations, it only covers enpl oyee wages.

The only slight caveat would be is if
a professional corporation -- in a professional
corporation if a |awer treated thensel ves as an
enpl oyee of that professional corporation then
it mght. That's what |'mtold the caveat woul d
be but generally I"'mtold it would not.

So the only thing | would add is if
afterwards M. Bienvenu and | discover other

information we'll correct it and give it to you.
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The other thing, while |I have your
attention, you asked nme -- this mght be on your
list, this nmorning about whether or not you can
make recommendations wth respect to
representation costs of an ad hoc, and | think I
said to you that you could only do two thirds.
And |'ve been told that you could nmake
recommendati ons as you deem appropriate, is the
best way to put it.

So |l just -- if |I led you down the
wrong path |I''mnow correcting that path.

MADAM CHAIR:  That's great. Thank you
very much. It was on ny |ist.

M. Bi envenu.

MR. Bl ENVENU. Madam Chair, 1'd like
to address this question, if |I may. The Act
says what it says on the rei nbursenent of
representational costs.

In the context of the Mnister's
referral that occurred in the recent Quadrenni al
cycle, we asked for reinbursenent of the
judiciary's full representational costs on the
sane basis as those put forward in our main

subm ssion; in support for our reconmendation

that in those rare instances the judiciary be
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reimbursed its full representati onal costs.

Now, in response to our request for
full representational costs, what the Comm ssion
deci ded was that it could not order
rei mbursenment of our full representational
costs.

Now, it is, | think, clear that the
Commi ssion could recomend to the governnent to
nodify the Act so as to provide. But | just
want to point out that that happened in that
| ast M nister's reference. W asked for full
representational cost. | think we are right
that in those circunstances there should be
rei mbursenent of full representational cost.

It is unfair to inpose on the
judiciary the cost of their participation in a
process where they have the constitutional
obligation to participate in that process, and
it is their participation that gives legitimcy
to the process. The Comm ssion would not be
hel ped if there were such a reference by the
M nister and only the governnent partici pated.
The governnent -- the Conmi ssion needs the
judiciary to participate. So we say that in

t hose rare instances where there is a speci al
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M nister reference the fair outcone is for the
judiciary to be fully conpensated for its
representational costs. And the last tine
around the Comm ssion felt that it didn't have
that | eeway, and that's what | want to nake

cl ear.

MADAM CHAI R:  Ckay. Thank you.

Any comments that you have on the | Al
conponent itself?

MR. BIENVENU. No. Sinply to confirm
that ny understanding is exactly the one that ny
friend, M. Rupar, has just conveyed to the
Conmmi ssi on.

MADAM CHAI R Perfect. Thank you.

M. Rupar, there is also the
| egi slative history around the 7 percent cap and
t he many anendnents, as ny colleague M. Giffin
has rai sed.

MR. RUPAR: Yes. " msorry, we have
started work on that. W just want to make sure
we have everything in one package that we'l|l
send off in short order in the next few days
hopef ul | y.

MADAM CHAI R That's perfect.

MADAM COWM SSI ONER: Madam Chair, if |
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can just -- if you could include, M. Rupar, any
di scussion of the cap either at Commttee or in
t he House that would be hel pful as well.

MR. RUPAR: Yes, we'll take that under
not e, Conmm ssi oner Bl oodwort h.

MADAM COW SSI ONER: Thank you.

MADAM CHAI R:  That's perfect.

M. Shannon, you did answer in
guestion 4 of your letter last night, and I was
still grappling with -- we want to make sure we
understand the source of applicants, the 1200 or
so, 1203 | think, and whether you could give us
nore details by jurisdiction?

W were interested in two things.

One, how many cone fromthe private sector
versus the public sector? And the nunber of
applicants fromthe top 10 CMAs, for exanpl e?
Am | to understand that, one, you see to

i ndicate this would be very | abour intensive
because it would be a manual review? |s that
applicable to both criteria? The top ten CMAs
and whet her they cone from public and private
sector?

MR. SHANNON. Madam Chair, we reached
out to the office of the Federal Comm ssion --
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sorry, the Ofice of the Judicial Affairs
Conmmi ssioner. |'ve got that wong but you
understand what |'msaying. They are the ones
who deal with the application. They are the
ones that have the statistics on this. And
they -- the CFJA, that's what | was |ooking for.
And the response we've relayed in our letter is
actually the response directly fromthem that
Is the wording of their response.
| can go back, and |I'm happy go back,
and ask the question with respect to these two
specific categories that you' ve listed. | do
note that there is -- that there are sone
privacy concerns they have as you get into the
regions and being able to identify certain
| ndi vi dual s based on where they cone from et
cetera. But | wll go back, and we will go back
and wite to the CFJA once nore and get that
i nformation and reply to you as soon as we can.
MADAM CHAIR:  And if there are sone
privacy issues on sonme of the jurisdiction, it
may not be conplete but Ontario and Quebec are
quite large. If we can get at |east sone
i nformati on on that that would be hel pful. |

don't know, Margaret and Peter, is there
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anything else to add on this one?

MR COW SSIONER: It's the focus on
applicants versus appoi ntees that was inportant.

MADAM COWM SSI ONER: And | woul d j ust
note that they seemto suggestion there is a
breakdown in Ontario and Quebec to -- below the
provincial |level, so even that would be usef ul
given they are large chunks of the country.

MR SHANNON: | understand, but |
t hi nk sone of the regions in that breakdown nay
be so small that there are privacy concerns.
But we will reach out and get that information
or get a response to you.

MADAM CHAI R Thank you very nuch,
M. Shannon.

The next one is the CRA data. W'd
| i ke you to go back for self-enployed | awers.
So only those that are in the CRA data, that's
about the 15,000 or so data points. And we
would I'i ke to know two things, how nany are
above the $200, 000? So 200,000 to wherever it
goes. How nmany are above the $300,000? So we
would i ke that information. And | assune
that's sonmething between the judiciary and the

governnent so that you work together.
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And the | ast one, which is to
M. Meehan, we would |ike the presentation, if
it'"s in witing, or any subm ssion in witing
t hat you woul d have nade to the Fi sh Conm ssi on,
in addition to the terns of reference that

you -- of the Fish Comm ssion that you all uded
to. Is it possible to provide that?
MR MEEHAN. | will speak with Chief

Justice Bell as well as Justice Scanlan and if
that is available -- | was not engaged in that
so | was unaware if that is in witing or
whet her that was done orally. But Chief Justice
Bell has just cane on and perhaps he can deal
with that directly?

CH EF JUSTI CE RI CHARD BELL: That
presentation was nade internally through
i nternal |egal counsel, and | do believe there
was a basis for our representation, a witten
basi s, speaking notes. And we wll make that
avai l abl e and send it al ong, whatever we said to
the Fish Inquiry, yes.

MADAM CHAI R:  That woul d be very
hel pful . Thank you, Chief Justice Bell. And
the terns of reference for the Fish Conm ssion,

| think one of you referred to it and that would
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be hel pful for us to have as well.

MR. MEEHAN: Justice Scanlan referred
to that and we wll get that to you as well.

MADAM CHAI R:  That was ny |ast --
unless | mssed sonething. Peter, Margaret or
Loui se?

MADAM COW SSI ONER: No.

MADAM CHAI R:  No? Ckay, good.

VWhat's the tineline to get back to us?
| realize we're asking for a bit nore data, a
bit nore work. What is a reasonable tineline
that you can get this back to us?

MR RUPAR We'll aimfor the mpjority
hopefully by the end of the week, and if we
can't get sonething to you by the end of the
week we'll try and give you another tineline.

MADAM CHAI R:  That's perfect. Thank
you very much, M. Rupar.

That is it for this Comm ssion. |
would i ke to thank all the parties for the hard
work you put into hel ping the Comm ssion to cone
to a decision. It's nuch appreci at ed.

C(bvi ously we have a lot to think about but thank
you so nuch for all the work that you have done.

Thank you very, very nuch. Have a
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very pl easant day.

CH EF JUSTI CE RICHARD BELL: | do
apol ogi ze for intervening. | had actually
prepared sonme witten notes for this norning's
presentation, not for the reply of course. For
the reply I just scratched out a few ideas over
nmy lunch break but for this norning's
presentation | have witten notes. | have these
avai lable in both official |anguages of Canada,
| could send themin to you.

MADAM CHAI R Yes, please do that.

CH EF JUSTI CE RI CHARD BELL: Thank you
very much | will.

MADAM CHAI R Thi s concl udes the work
of the Conmm ssion, but the hearing of the
Comm ssion so thank you very nuch everyone.

-- Meeting conpleted 3:02 p.m
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 01  --  Upon commencing at 9:30 am.

 02            MADAM CHAIR:  Welcome to this second

 03  day of the Quadrennial Commission.  I remind

 04  each party ten minutes before the end of your

 05  presentation that you have ten minutes left in

 06  order to keep the agenda as clean as possible.

 07  And I will now call on the representative for

 08  the Chief Justice, Richard Bell, to start, which

 09  means I gave you my five minutes.  But I will

 10  stop you at 10:35 in order to keep to the

 11  schedule and be fair to all the parties.

 12            I understand that the government has a

 13  jurisdictional issue.  However, as a Commission

 14  we have decided to hear your full arguments

 15  today but please note that we are not ruling at

 16  this time on the jurisdictional issue, but we do

 17  want to understand the full arguments.

 18            So Mr. -- the representative for Chief

 19  Justice, Richard Bell, you're on and I'm

 20  starting my stop watch for 50 minutes to warn

 21  you ten minutes before.  Thank you very much.

 22            MR. MEEHAN:  Hello, Honourable Madam

 23  Chair, Honourable Commissioner Bloodworth,

 24  Honourable Commissioner Griffin, and senior

 25  staff Louise Meagher.  My name is Eugene Meehan.
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 01  I am here with The Honourable Chief Justice

 02  Bell, the Honourable Justice Scanlan and my

 03  colleague Mr. Giordano, all four of us are

 04  available to answer your questions.  We are also

 05  joined today by Court Martial Appeal Court of

 06  Canada senior staff Ms. Lavictoire and

 07  Mr. Bieniasiewicz and, as observers in uniform,

 08  Lieutenant Colonel Kerr and Commander

 09  Létourneau.  My role today is to give a brief

 10  introduction plus a super brief, three-point

 11  summary of the legal opinion, requested -- or

 12  submission requested, by the Office of the Chief

 13  Justice of the Court Martial Appeal Court of

 14  Canada.

 15            The main submission will then be

 16  presented by Chief Justice Bell and Justice

 17  Scanlan, both of the Court Martial Appeal Court

 18  of Canada, the latter also a sitting judge of

 19  the Nova Scotia Court of Appeal.

 20            Prior to being appointed Chief

 21  Justice, Chief Justice Bell was a sitting member

 22  of the New Brunswick Court of Appeal.

 23            You have a copy of the submission of

 24  the office of Chief Justice Bell.  Super

 25  briefly, three very short points.
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 01            Number one, in the context of the

 02  Court Martial Appeal Court of Canada, the

 03  principle of judicial independence is

 04  concomitantly also essential to the preservation

 05  of fundamental -- the fundamental normative

 06  order of the Canadian military.  And the

 07  perception of, we'll call it CMACC, short for

 08  Court Martial Appeal Court of Canada, CMACC'S

 09  judicial independence amongst members of the

 10  Canadian Armed Forces, not just perception but

 11  reality.

 12            Number two, this honourable Commission

 13  can exercise its jurisdiction to make

 14  recommendations to Parliament to address

 15  concerns that Chief Justice Bell and Justice

 16  Scanlan will set out.

 17            Number three, the prime objective of

 18  these requested recommendations is to remove

 19  juridical inequity in the Federal Court system,

 20  to remove the practical, administrative and

 21  operational independence concerns associated

 22  with the Chief Justice of CMACC struggling to

 23  try to balance his or her, in the future,

 24  primary responsibilities to CMACC against

 25  potential directives to serve as a regular
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 01  puisne judge of any source court.

 02            With the guarded jurisdiction and,

 03  again very briefly, government counsel has

 04  attempted to limit, restrain, indeed diminish

 05  the jurisdiction of this honourable Commission,

 06  which is set out in section 26(1) of the Judges

 07  Act with regard to, of course, the adequacy of

 08  judge's benefits generally, and that's "benefits

 09  generally".

 10            As Chief Justice Scanlan and -- sorry,

 11  Chief Justice Bell and Justice Scanlan will

 12  address their remarks, and their requested

 13  recommendations fall squarely into both benefits

 14  and generally.

 15            We have filed a nine-page response to

 16  government counsel on jurisdiction and we add

 17  this, in addition to the multiple examples of

 18  prior Quad Comm's dealing with matters that we

 19  will hear and raise, and that's in our material

 20  at pages 4 through to 7 of what prior

 21  Quadrennial Commissions did.

 22            Three brief points here.

 23            Number one, a joint submission of the

 24  Canadian Superior Court, Courts Judges

 25  Association, and the Canadian Judicial Councils
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 01  at paragraph 7 -- page 71, sorry, recommends

 02  structural changes to 26(3) of the Judges Act

 03  with regard to judges being paid for the full

 04  cost of their participation in a Commission or

 05  inquiry.  No objection from government counsel

 06  as the to jurisdiction of this honourable

 07  Commission.

 08            Number two, and paragraph 78 of the

 09  government's reply, they say they are committed

 10  to engaging with the Chief Justice of the

 11  Federal Court with regard to pre-retirement

 12  arrangements.  Again, no objection from

 13  government counsel as to jurisdiction of this

 14  honourable Commission.

 15            Last, number three, the government,

 16  also at paragraph 78 in their reply, indicate

 17  they are committed to structural changes to the

 18  Judges Act as regards supernumerary status or

 19  Prothonotaries.  Again, no objection with regard

 20  to jurisdiction.

 21            I now hand the microphone,

 22  electronically and virtually, over to Justice

 23  Scanlan and to Chief Justice Bell.

 24            MADAM CHAIR:  Thank you, Mr. Meehan.

 25            Chief Justice Bell, thank you.
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 01            CHIEF JUSTICE RICHARD BELL:  Thank

 02  very much, Madam Chair, Commissioners Bloodworth

 03  and Griffin.

 04            First let me say that I consider it a

 05  privilege to appear before your Commission,

 06  which is so very important to the constitutional

 07  underpinnings of our free and democratic

 08  society.  Secondly, I wish to state from the

 09  outset that this presentation's genesis does not

 10  arise from any job dissatisfaction by me.

 11            To the contrary, I'm the view that I

 12  have the best job in the Canadian judiciary.  I

 13  am Chief Justice of an appellate court that has

 14  the privilege of adjudicating a unique

 15  cross-section of criminal law, military law and

 16  constitutional law.

 17            The lawyers who appear before me on a

 18  daily basis are always exceedingly well prepared

 19  and show tremendous courtesy toward one another

 20  and the Bench.

 21            I have never, in over six years as

 22  Chief Justice of the Court Martial Appeal Court,

 23  have had an unrepresented litigant appear before

 24  me.  I am proud to say that members of the

 25  Canadian Armed Forces have excellent access to
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 01  justice, as you know that is only a dream in

 02  most parts of Canada in the civilian justice

 03  system.

 04            The military judges, the equivalent of

 05  the trial judges in the civilian justice system,

 06  write cogent, well-reasoned decisions.  They

 07  give tremendous thought and effort in to

 08  perfecting their instructions to the five

 09  members of the general court martial, which once

 10  again, if I may make a comparison, would be the

 11  equivalent of the twelve-person jury in a

 12  civilian justice system.

 13            CMACC staff are second to none.  My

 14  relationship with the executive branch has been

 15  nothing but professional and exemplary and I

 16  can't say enough good about the members of the

 17  executive, with whom I have had the privilege of

 18  working.

 19            If things are so good on your court,

 20  you might ask, where is the need for change?  I

 21  will now turn to several aspects of conflict

 22  which flow from a structure which requires the

 23  Chief Justice of the Court Martial Appeal Court

 24  of Canada to also be a regular judge of a source

 25  court.  And I deliberately use the word "regular
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 01  judge" rather than puisne judge.  The three

 02  areas I intend to address relate to, one, a lack

 03  of perceived independence and impartiality as it

 04  relates to activities within the Canadian

 05  Judicial Council; a lack of perceived

 06  independence and impartiality as it relates to

 07  activities within the court administration

 08  services; and, three, a lack of independence

 09  with respect to the Chief Justice of CMACC's own

 10  training as well as the training of members of

 11  his or her court.

 12            First, the Canadian Judicial Council.

 13  The Chief Justice of the Court Martial Appeal

 14  Court of Canada is 1 of 41 members of the

 15  Canadian Judicial Council.  Some might refer to

 16  the council as the governing body for judges,

 17  some might not but some do.  The Canadian

 18  Judicial Council makes recommendations to the

 19  Minister of Justice with respect to the removal

 20  of federally-appointed judges.

 21            It also enacts policies related to

 22  judicial conduct, establishes a Code of Ethics

 23  for judges, and makes decisions with respect to

 24  courses to be offered to judges, where those

 25  courses will be held and, on occasion, allocates
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 01  spaces for training to particular courts.

 02            There can be conflict between the

 03  Chief Justice of the Court Martial Appeal Court

 04  of Canada and the Chief Justice of his or her

 05  source court within the operations of the CJC.

 06            Some areas of conflict include access

 07  to seats on training programs offered through

 08  the Canadian Judicial Council, respective

 09  discipline or removal of a federally-appointed

 10  judge and, finally, policy initiatives of the

 11  Canadian Judicial Council.

 12            First to the issue of course

 13  allocations.  The Court Martial Appeal Court of

 14  Canada judges deserve, and are constitutionally

 15  entitled to, a Chief Justice who is perceived as

 16  being impartial and independent and who will

 17  advocate for their interests on course funding

 18  and seats.  That independence and willingness to

 19  advocate can be questioned when the Chief

 20  Justice of the CMACC is competing against the

 21  Chief Justice of his or her source court for

 22  seats and funding.

 23            Second, I mention the discipline

 24  process.  Very importantly, federally-appointed

 25  judges who find themselves facing the
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 01  possibility of removal recommendation from the

 02  Canadian Judicial Council are constitutionally

 03  entitled to a decision maker who is not only

 04  impartial and independent but is perceived to be

 05  so.  With respect, that perception may be open

 06  to question when one of the Chief Justices at

 07  the table is a regular member of another court,

 08  who's Chief Justice is also part of the

 09  decision-making process.

 10            Third, policy initiatives at the

 11  Canadian Judicial Councils.  The CJC makes

 12  routine policy decisions on its ethical

 13  guidelines, to launch or not launch litigation,

 14  litigations' positions and strategies.  These

 15  can be very hotly contested items.  The Chief

 16  Justice of the Court Martial Appeal Court needs

 17  to be immune from possibility or suggestions

 18  that his or her position is coloured by their

 19  role as a regular judge of another Chief Justice

 20  of another court and, hence, Chief Justice

 21  around the Canadian Judicial Council table.

 22            I now turn to court administration

 23  services where similar problems arise.  The

 24  Court Administration Services Act identifies

 25  four Chief Justices as having equal

�0216

 01  responsibilities with respect to the

 02  administration of the four national courts, of

 03  course excluding the Supreme Court of Canada.

 04  Those courts are the two intermediate appellate

 05  courts, the Federal Court of Appeal and the

 06  Court Martial Appeal Court of Canada; and the

 07  two national trial courts, the Federal Court and

 08  the Tax Court of Canada.

 09            At regularly-held meetings of the

 10  Chief Justices Steering Committee, essentially a

 11  Board of Directors, the four Chief Justices and

 12  the Associate Chief Justices of the Tax Court

 13  and Federal Court decide such important issues

 14  as budget submissions to the executive branch,

 15  the allocation of physical, human and other

 16  resources among the courts.

 17            As an aside, I would note that from my

 18  experience in -- quite frankly, I've sat on four

 19  courts now in my fifteen-year career, the New

 20  Brunswick Court of Queens Bench, the New

 21  Brunswick Court of Appeal and now the Federal

 22  Court and Court Martial Appeal Court.  From my

 23  experience in all four courts, of which I have

 24  had the privilege of serving, some of the

 25  toughest battles are in relation to the
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 01  assignment of courtrooms.  Those battles occur,

 02  sadly, not only among courts but among judges

 03  sitting on the same court.

 04            The Court Martial Appeal Court is

 05  constitutionally required to have a Chief

 06  Justice who can advocate for resources and

 07  policies which advance his or her court's needs,

 08  without being beholding to a Chief Justice of

 09  another court.  Furthermore, and equally

 10  important, the other courts around the court

 11  administration table are entitled to have

 12  comfort and certainty that the opinions from,

 13  and positions taken by, the Chief Justice of the

 14  Court Martial Appeal Court are his or hers alone

 15  and not influenced or coloured by the position

 16  as a regular justice of another court at that

 17  same table.

 18            This assurance of the principle that

 19  all votes are equal around the CAS table applies

 20  to all issues that might arise in court

 21  administration, including, but not limited to,

 22  the building of court facilities, the design of

 23  those facilities, location of those facilities,

 24  assignment of courtrooms, allocation of human

 25  resources, digital resources, registry
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 01  resources, and the list goes on.

 02            I now turn briefly to the issue of

 03  training within the courts.  The Canadian

 04  Judicial Council currently recommends a minimum

 05  number of training days annually for all

 06  federally-appointed judges.

 07            Parliament has recently imposed

 08  minimum mandatory judicial training in some

 09  subject matters.  Chief Justices must advance

 10  the training of not only the regular members of

 11  their courts but also his or her own training.

 12  All courses are currently approved in all courts

 13  by their Chief Justices or associate Chief

 14  Justices.  There is a bit of a caveat that we

 15  can get into in the question and perhaps that

 16  exception might be the Chief Justice of the

 17  Court Martial Appeal Court, because all of our

 18  judges are regular sitting federally-appointed

 19  judges of Superior Courts or Courts of Appeal

 20  across the country, which, quite frankly, works

 21  very well.  We have a tremendous bassin from

 22  which to draw.  So there are some issues that we

 23  can discuss surrounding training on that but

 24  they're secondary to what we're here about

 25  today.
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 01            Serious questions do arise, however,

 02  about the independence of the Chief Justice of

 03  the Court Martial Appeal Court of Canada if he

 04  or she is required to seek the permission of his

 05  or her source court to attend training, to

 06  attend conferences, to lecture at conferences,

 07  et cetera.

 08            Furthermore, training is impacted by

 09  scheduling.  Scheduling is perceived by the

 10  Chief Justice of source courts as his or her

 11  prerogative.  You can imagine the challenges

 12  such an approach brings to the ability of the

 13  Chief Justice of the Court Martial Appeal Court

 14  of Canada to properly fulfill his or her

 15  responsibilities with respect to training,

 16  attending conferences, and effectively being an

 17  ambassador for the court and for the military

 18  justice system.

 19            Justice Scanlan will be addressing

 20  that issue, about training, more fully in his

 21  observations.

 22            I thank you very much for your time.

 23  If you have questions in French or English it

 24  will be a pleasure for me to answer in the

 25  language of your choice.
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 01            MADAM CHAIR:  Thank you, Chief Justice

 02  Bell.  Thank you very much.

 03            Justice Scanlan.

 04            JUSTICE EDWARD SCANLAN:  Thank you

 05  very much.  Ms. Chairperson, Commissioner

 06  Bloodworth, Commissioner Griffin, I preface my

 07  comments by suggesting that Counsel Meehan and

 08  the Chief Justice himself have appropriately

 09  sugar coated how the current source court

 10  arrangement impacts the judicial independence of

 11  CMACC, most notably the Chief Justice of that

 12  court.  I choose to present a less varnished

 13  history.  The current source court arrangement

 14  has a direct negative impact on the independence

 15  of a national court which is constitutionally

 16  established.

 17            A court that plays an important role

 18  in the Canadian justice system, Canada's

 19  military justice system is a unique,

 20  self-contained system, one that is a creature of

 21  our constitution, intended to operate in

 22  parallel to the civilian criminal justice

 23  system.  This parallel system, as noted by the

 24  Supreme Court of Canada in the Généreux case, is

 25  deeply entrenched in our history yet the source
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 01  court arrangement, as it relates to the Chief

 02  Justice, compromises the independence of CMACC.

 03  This is more than perception.

 04            The source court arrangement sees the

 05  Chief Justice of CMACC either beholden to or

 06  controlled by the Chief Justice or Associate

 07  Chief Justice of a source court.  I need not

 08  reference just this source court for this Chief

 09  Justice but any source court, no matter where

 10  the Chief Justice is appointed from.  He or she

 11  would suffer from the same lack of independence.

 12  There is no other court in this land at any

 13  level that is dependent upon or controlled by

 14  the Chief Justice in a separate court.

 15            Judges of all Federal Courts enjoy the

 16  benefit of participation in educational

 17  conferences, upon approval by their Chief

 18  Justice.  A Chief is also in control, in terms

 19  of assigned cases, locations, writing time or

 20  preparation time for trials and many other

 21  judicial benefits, yet the Chief Justice of

 22  CMACC must get approval from the Chief of his

 23  source court to get time to do CMACC work.  This

 24  speaks to the lack of independence.  Even if the

 25  Chief of the source court were to be hands off.
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 01  There are other examples in terms of how

 02  independence may be compromised.

 03            I wish to explain some of the things

 04  required of the current Chief Justice.  As Chief

 05  Justice he alone is required to set the schedule

 06  for both himself and other judges who may hear

 07  CMACC appeals.  A Chief Justice of any court

 08  must be able to set the schedule for his or her

 09  court, yet even the Chief Justice in CMACC can

 10  have his or her schedule altered unilaterally by

 11  the Chief of the source court.  Alternatively he

 12  or she must negotiate for the time required to

 13  do CMACC work.  A Chief in the source court may

 14  have no idea as to the realty of the workload

 15  and the urgency of the workload as generated by

 16  CMACC.

 17            There's no other court in the country

 18  where the Chief Justice of another court could,

 19  in effect, make it difficult, if not impossible,

 20  for the Chief of an Appeal Court to access and

 21  allocate judicial resources and benefits.  The

 22  Chief Justice must negotiate perhaps even fight

 23  for time and resources that the CMACC requires.

 24            Work, workload, location, case

 25  assignments, even educational benefits and
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 01  supernumerary entitlements for judges are all

 02  things that fall within this Commission's

 03  mandate.  These items fall within the definition

 04  of benefits for judges in the broader sense.

 05            The task of scheduling and assigning

 06  judges involves consideration as to language,

 07  gender, geography, and expertise.  The Chief

 08  Justice must take into account --

 09  

 10            [SPEAKERS AUDIO IS CUTTING OUT.)

 11  

 12            MADAM CHAIR:  I hear background noises

 13  and I see a lot of people who are not on mute.

 14  Can I ask anyone other than Justice Scanlan to b

 15  on mute please?

 16            JUSTICE EDWARD SCANLAN:  May I

 17  continue?

 18            MADAM CHAIR:  Yes.

 19            JUSTICE EDWARD SCANLAN:  Thank you.

 20            You have to ask whether it was a

 21  formal court martial and if so are jury

 22  instructions in issue?  If so what's the work

 23  experience for a potential panel member.  Are

 24  there constitutional issues or issues of

 25  extra-territorial jurisdiction.  The list can go
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 01  on in terms of things the Chief Justice must

 02  consider.

 03            Chief Justice Bell sits on every

 04  appeal, both French and English.  He reviews

 05  every decision and the translation thereof.

 06            CMACC is unique among Canadian courts

 07  in that there is single judge responsible for

 08  the administration and operation of that court,

 09  that's the Chief Justice.  All other judges who

 10  sit in CMACC have primary responsibility to a

 11  source court and act in CMACC only upon the

 12  request of the Chief Justice.  The Chief

 13  Justice, therefore, is on call, 24/7, 365 days

 14  per year to deal with emergency issues, motions

 15  or applications.

 16            By way of example, I refer to bail

 17  reviews.  Even were he to assign the hearing of

 18  such a motion or application to another judge it

 19  must, first, come through him.  There's no other

 20  judge sitting on a regular basis.  Yet in spite

 21  of this constant on-call status the Chief

 22  Justice's schedule is subject to control by a

 23  source court.

 24            It would not be beyond the pale for

 25  the Chief of a source court to simply hand the
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 01  Chief of CMACC a schedule and say, this is what

 02  you must do for the source court, how, where and

 03  when you fit CMACC work in that schedule is up

 04  to you.

 05            The same could occur in terms of

 06  vacations.  It is the source court that can set,

 07  cancel or vary a vacation for a CMACC Chief

 08  Justice no matter what the needs of CMACC are.

 09  Those are all benefits, for a judge.

 10            I've already referred to some of the

 11  things that a Chief Justice must do, and even

 12  referred to the work he does with the Canadian

 13  Judicial Council.  The Canadian Judicial Council

 14  meets twice per year, there's a minimum three

 15  days required for each session.  With travel

 16  time it may require as much as five days, twice

 17  per year; and that's added to his normal

 18  workload both in CMACC and with his source

 19  court.

 20            Judges are often asked to sit on

 21  committees in the CJC, while most Chief Justices

 22  control their own schedules, the fact that the

 23  source court is in control of the CMACC Chief's

 24  schedule means it is impossible for the CMACC

 25  Chief to agree to sit on any CJC committees that
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 01  involve substantial commitments of time.  No

 02  other Chief Justice endures that restriction on

 03  the exercise of their benefits in that regard.

 04            Chief Justice already mentioned the

 05  work he does on the Court Administration

 06  Services Committee, I will not repeat.  But I do

 07  emphasize the fact that the CMACC Chief is put

 08  in an awkward position of having to compete with

 09  the Chief Justice of his source court when

 10  advocating on behalf of CMACC.

 11            In a sense, he must go cap-in-hand not

 12  only the government but to the Chief of his

 13  source court.  I recall reading and actually

 14  having my hands on an article where the Chief of

 15  the Federal Court, June 27, 2017, spoke of the

 16  independence of a court being compromised by

 17  having to go to government, in terms of budget,

 18  he was seeking more independence and control

 19  over his own budget.  The CMACC Chief not only

 20  has to go to government, but at the same time

 21  and at the same place that that Chief Justice of

 22  the Federal Court has to go, but he has to go

 23  cap-in-hand to his own Chief in the source court

 24  and do battle, competing for the same scarce

 25  resources.  If the Chief Justice in the Federal
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 01  Court viewed that as being an encroachment upon

 02  the independence of the court then it's double

 03  so for the CMACC courts.

 04            The Chief of CMACC serves on a CMACC

 05  inquiry committee as well and all disciplinary

 06  matters that are not resolved at the inquiry

 07  level, for example, the Généreux matter.  He's

 08  often asked to speak at outreach events, for

 09  example, at Canadian Bar Association conferences

 10  or various education programs.  He does staff

 11  interviews, including court administrator,

 12  clerks and legal counsel.

 13            It's the Chief alone that must

 14  spearhead projects like rule revisions or

 15  projects and the publications of CMACC

 16  decisions.  The Chief is also the liaison with

 17  other Military Appeal Courts in the Five Eyes

 18  countries.  And he's been asked to present

 19  internationally to update other countries as to

 20  the state of the military justice system in

 21  Canada.

 22            All of these things one might expect

 23  of a Chief in terms of requests or demands on

 24  their time, but this Chief alone has to seek

 25  permission from his source court; and it would
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 01  be so no matter who the Chief was and what their

 02  source court was.

 03            The unvarnished reality is that the

 04  control of the Chief Justice by the source court

 05  is real and it's not just about perception.  The

 06  current Chief Justice of CMACC is substantially

 07  committed to CMACC duties, as would any Chief of

 08  CMACC.  And in that capacity he sits only as an

 09  Appeal Court judge in CMACC.

 10            What our written submissions, dated

 11  March 26th, 2021, urge is for your Commission to

 12  recommend that the Chief Justice be separated

 13  from a source court, and that upon electing

 14  supernumerary status the Chief Justice not have

 15  to return to his or her source court.

 16            This is something similar to what the

 17  Commission has done before, earlier Commissions,

 18  for example, made recommendations related to

 19  senior judges in Nunavut.  The Commission

 20  recommended the senior judges of the Nunavut

 21  Court of Justice become Chief Justices of that

 22  court, and upon being -- upon electing

 23  supernumerary status they be entitled to the

 24  benefits attached to the Chief Justice office

 25  upon retirement.  As supernumerary judges they
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 01  would be entitled to sit as puisne judges of

 02  that court.  That is, in fact, what we're asking

 03  this Commission to recommend.

 04            The current source court arrangement

 05  would have the Chief Justice of CMACC return to

 06  a trial court, remember?  He sits mainly in an

 07  Appeal Court capacity now.  No other judge in

 08  any court, at any level, would be required to

 09  return to a different court from an Appeal Court

 10  upon electing supernumerary status.  This is a

 11  direct impact of the benefits available to the

 12  Chief of CMACC.

 13            There's also geographical aspect as

 14  well.  CMACC, to a significant extent, is

 15  Ottawa-centred in terms of administrative

 16  operations.  It's also where the only dedicated

 17  CMACC courtroom is located.  While CMACC

 18  regularly sits in various locations throughout

 19  the country the administrative heart is in

 20  Ottawa.  Upon electing supernumerary status in

 21  the source court the present Chief Justice may,

 22  for example, be required to do work as a trial

 23  court judge in the Federal Court in any corner

 24  of this country.

 25            In fact, if the source court for a
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 01  Chief Justice was a provincial Superior Court

 02  then the election of supernumerary status may

 03  involve the permanent relocation of a

 04  supernumerary Chief to a different province,

 05  because his or her source court could be any

 06  province in the country.  And they would be

 07  required to move back to become a supernumerary

 08  judge of that court.

 09            The report and recommendations to the

 10  Minister of Justice, June 3rd, 2016, page 47,

 11  paragraphs 182 and 184, and that's found at tab

 12  C of our reply, recommended as part of the

 13  mandate that the government recognize that

 14  judges sitting in Labrador, or in a remote

 15  location, the Commission recommended that

 16  relocation benefits be paid upon retirement from

 17  office.

 18            There's a real possibility that CMACC

 19  Chief could be appointed from a Superior

 20  Provincial Court if there's no provision for

 21  removal costs.  And I mention that not that

 22  we're pushing for the removal costs, but it

 23  illustrates the dichotomy and difficulty of

 24  having the source court tie.

 25            Yesterday you heard from Mr. Lokan and
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 01  Mr. Bienvenu speak on the needs to attract

 02  outstanding candidates.  I, like them, refer you

 03  to section 26(1) of the Judges Act.  A source

 04  court arrangement with the Chief Justice of

 05  CMACC being controlled by another court, and the

 06  prospect of having to return to a trial setting

 07  after many years working primarily in an Appeal

 08  Court setting, could be a deterrent to

 09  attracting outstanding candidates for the office

 10  of Chief Justice of the CMACC court.

 11            The Chief Justice's written

 12  submissions of March 26, 2021, propose

 13  recommendations that would address or attenuate

 14  independence concerns by providing a

 15  supernumerary position for the Chief Justice, by

 16  bringing the office of the Chief Justice into

 17  conformity with other Chief Justices in the

 18  Federal Court system.

 19            I summarize on the issue of

 20  jurisdiction.  I respectfully disagree with the

 21  government's position suggesting that this

 22  Commission lacks jurisdiction.  Benefits such as

 23  supernumerary status, vacations, workload, case

 24  assignments, education, and even the requirement

 25  to move to a different province upon electing
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 01  supernumerary, all fall squarely within the

 02  purview of benefits forming part of your

 03  mandate.

 04            I remind you, in terms of benefits,

 05  the Chief Justice for CMACC is the only Chief

 06  Justice in the federal mandated courts,

 07  including the Superior Courts and Territorial

 08  Courts, that can, in effect, be denied the

 09  opportunity elect supernumerary status in the

 10  court which he or she serves in, the only judge.

 11            It's a benefit that should be

 12  conferred upon the CMACC Chiefs for now and into

 13  the future, based on recommendations of this

 14  Commission.  Also, upon appointment to the CMACC

 15  the Chief Justice of CMACC should be entitled to

 16  sever its obligations to any source court so as

 17  to avoid not only the perception but the reality

 18  in terms of independence.

 19            If the Commission does not make the

 20  recommendations requested or declines to make

 21  any comment on the National Defence Act the

 22  Commission might note these concerns in the

 23  final report.

 24            I thank you for your time and patience

 25  and I understand now that Mr. Meehan will wrap
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 01  up for us.  Thank you.

 02            MADAM CHAIR:  Thank you, Justice

 03  Scanlan.

 04            Mr. Meehan.

 05            MR. MEEHAN:  Unless the Chair and

 06  Honourable Commissioners have any questions, we

 07  have no further comments beyond, of course,

 08  emphasizing the comments by Chief Justice Bell

 09  and also Justice Scanlan who has just spoken.

 10            The only thing I would emphasize would

 11  be that prior to appointment as Chief Justice of

 12  CMACC, as I mentioned at the beginning, Chief

 13  Justice Bell was a sitting member of an Appeal

 14  Court in Canada, New Brunswick, as Justice

 15  Scanlan is currently a sitting member of the

 16  Nova Scotia Court of Appeal.  Those are our

 17  comments.  Thank you.

 18            MADAM CHAIR:  Thank you.  One question

 19  I have is, I notice Justice Morris Fish is

 20  currently tasked with reviewing military

 21  justice, and including in his mandate, as I saw

 22  in the press release, a review of the Martial

 23  Court and Martial Court of Appeal.  How does

 24  that work, assuming that we agree on the

 25  jurisdictional issue and so forth?  Can you help
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 01  me a bit on that side and whether we would be

 02  overstepping, I assume not overstepping if we

 03  have jurisdiction, but can you help me a bit on

 04  that mandate?

 05            MR. MEEHAN:  Let me say this and then

 06  defer to Chief Justice Bell.

 07            As Justice Scanlan appropriately and

 08  strongly set out, there are structural and

 09  functional challenges that exist within the

 10  current system.  Those structural and functional

 11  challenges can be eliminated by the elimination

 12  of a source court requirement.  And the

 13  recommendations from -- to speak plainly, the

 14  recommendations from this Honourable Commission

 15  will solve the problem.

 16            There are other issues related to

 17  military justice, but the appropriate and

 18  strongest avenue for redress here for CCMAC is

 19  through this Honourable Commission.

 20            Chief Justice Bell.

 21            CHIEF JUSTICE RICHARD BELL:  Thank

 22  you.  That's an excellent question, Madam Chair.

 23            Madam Chair and members of the

 24  Commission, yes, we did make a presentation

 25  before the Fish Inquiry.  I will tell you that
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 01  the presentation to the Fish Inquiry was, shall

 02  I say, much less sophisticated than it is before

 03  you.  There was much less preparation than there

 04  is in the Commission before you.

 05            We are not unmindful of the fact, and

 06  I mean no disrespect, in fact I'm speaking with

 07  representatives of the Honourable Fish tomorrow.

 08  So I mean no disrespect, please understand.  But

 09  we understand that the Honourable Fish

 10  recommendations may or may not be implemented by

 11  the government.  We have seen such studies

 12  before and such inquiries before.

 13            We know that your Commission gets the

 14  attention of government.  Your Commission the

 15  government cannot avoid either implementing or

 16  saying why they do not implement your

 17  recommendations.

 18            Obviously, from a tactical point of

 19  view quite frankly, I expected this question

 20  from this Commission and that is no doubt one of

 21  the reasons why we made a submission to the Fish

 22  Commission, albeit brief, less detailed, less

 23  professional, but still expressing our view that

 24  the Chief Justice of CCMAC's position should be

 25  separate and apart from any source court.
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 01            Just to round out our submissions to

 02  the Fish Inquiry, we also question the need for,

 03  I think, approximately 56 judges who are

 04  appointed to the Court Martial Appeal Court from

 05  which I can draw upon.  Since coming to office,

 06  I have been of the firm view that 56 or 57 is

 07  probably too many.

 08            The challenge is that we have to have

 09  the right mix on the judges.  And when I

 10  arrived, and I mean no disrespect to anyone on

 11  the Federal Court, but when I arrived the large

 12  percentage of the judges on the Court Martial

 13  Appeal Court came from the Federal Court.

 14            The Federal Court has no criminal law

 15  jurisdiction.  That's the reality.  I should be

 16  careful saying "no" because I think there is

 17  some with respect to misleading advertising, but

 18  essentially they do no criminal law work.  I

 19  have done no criminal law at the Federal Court

 20  since my arrival sixteen and a half years ago.

 21            So through successive Ministers, and I

 22  can tell you that they have been super

 23  co-operative, we have worked toward changing

 24  that balance of the judges available for the

 25  Court Martial Appeal Court from Federal Court
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 01  judges to Superior Court judges in the

 02  provinces.  That's no secret.  I've done that

 03  and there's been a reason for that.  This court

 04  needs the criminal law expertise.

 05            MADAM CHAIR:  Thank you very much,

 06  Chief Justice Bell.

 07            I have another question but maybe I

 08  can ask my colleagues, Peter and Margaret, if

 09  you have any?

 10            MR. COMMISSIONER:  I just have one

 11  question for Mr. Meehan.  Do I understand that

 12  the structure of the court is within the four

 13  corners of the jurisdiction of Mr. Fish's

 14  inquiry?

 15            MR. MEEHAN:  Yes.

 16            MR. COMMISSIONER:  Thank you.

 17            MADAM COMMISSIONER:  I just had one

 18  question, Madam Chair.

 19            I understand your argument to be all

 20  focused on the Chief Justice and his need to

 21  control his schedule and so on, but help me

 22  understand why that same issue doesn't apply to

 23  all the judges of CCMAC.  Presumably their

 24  schedules, their vacation, is all controlled by

 25  the Chief Justice of their court.
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 01            MR. MEEHAN:  Chief Justice Bell, would

 02  you like to respond to that?

 03            CHIEF JUSTICE RICHARD BELL:  Surely.

 04            It's interesting, I Chair the Appeal

 05  Courts Forum at the Canadian Judicial Council

 06  and there has not yet been a meeting that I

 07  close at the round table thanking the Chief

 08  Justices around that table for, this is a very

 09  poor choice of words, loaning their judges to

 10  the Court Martial Appeal Court for the past

 11  month or the past six months and so on.

 12            The same problem doesn't arise, quite

 13  frankly, at the regular judge level of the Court

 14  Martial Appeal Court, and I'll explain why.  The

 15  regular judges of the Court Martial Appeal

 16  Court, other than the Chief, have serious,

 17  serious responsibilities in their home court.  I

 18  understand that.  And most of them are

 19  privileged when I ask or delighted when I ask

 20  them to serve.  I don't normally ask anyone to

 21  serve more than once per year.  There have been

 22  some exceptions lately because we've had more

 23  cases than normal and there are a few who have

 24  done double duty.  But, generally speaking, I

 25  don't call upon them that often so that's the
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 01  main reason why the same problem doesn't arise.

 02            And many of them are supernumerary and

 03  they share their time with us.  Justice Scanlan

 04  is supernumerary, there are many others.  But

 05  I'll just give you an example, Justice Bennett

 06  of the BC Court of Appeal is supernumerary.  She

 07  has answered the call every time.  Justice Watt

 08  of the Ontario Court of Appeal is not

 09  supernumerary but he has sat whenever I have

 10  requested.  Justice Deborah McCawley, who just

 11  recently retired, who has announced her

 12  retirement, she was supernumerary.  So it fit

 13  well within her schedule when we did call her.

 14  But that's not to say that we don't call on

 15  judges sitting full time.  Justice Rennie and

 16  Justice Pardu, Justice Rennie of the Federal

 17  Court of Appeal and Justice Pardu, I have called

 18  upon them often lately and they have made the

 19  time.

 20            But the big difference is my opening

 21  lines, and I don't want to disclose deliberative

 22  secrecy but I'm sure no one will find this too

 23  offensive, my opening lines after every hearing,

 24  my opening lines are, quite simply, I am willing

 25  to write if you wish for me to write.  And if
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 01  there's anyone that has a burning desire to

 02  write then I will let them write.

 03            So when judges get assigned knowing

 04  that they don't have to hold the pen at an

 05  appellate court it makes a huge difference.  It

 06  makes a huge difference.  I can't say how

 07  much -- I can't overemphasize how much.  So I

 08  think that's the main reason.

 09            The other reason this application or

 10  this motion, this argument is being made to you

 11  folks today is, the role of the Chief Justice of

 12  CMACC is much, much different than the role of

 13  the regular judges of CMACC.  I'm the first one

 14  to acknowledge that CMACC probably does not need

 15  a full-time roster of three full-time judges

 16  sitting alone, as the PEI Court of Appeal.  And

 17  I often compare our work to the PEI Court of

 18  Appeal because we service a population, an adult

 19  population of about that same size.  That's the

 20  reality.  When you look at the civilians that

 21  are covered by our legislation, and you look at

 22  the regular military members who are covered by

 23  our legislation, and you look at the number of

 24  cases we have, and so on, it's not -- it's a

 25  good comparator.
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 01            But I will say this, I think we

 02  benefit greatly, greatly, from having  puisne

 03  judges from the superior courts and the Federal

 04  Courts across the country and I would not want

 05  to lose that.

 06            I do think, and remain very strongly

 07  of the view, that the position of Chief Justice,

 08  given the numerous responsibilities with respect

 09  to Canadian Judicial Council, committee work,

 10  CAS committee work, and being an ambassador for

 11  the court and for the military justice system

 12  should not be tied to a source court, whatever

 13  that source court.  Whether it be BC Court of

 14  Appeal or BC Superior Court, New Brunswick Court

 15  of Queen's Bench or the Federal Court or the

 16  Federal Court of Appeal.  This position needs to

 17  be a stand-alone position.

 18            MADAM COMMISSIONER:  Okay.  Chief

 19  Justice, just to make sure I understand what

 20  you're saying, I understand you're saying the

 21  principle isn't different but practically you

 22  haven't had a problem and practically you need

 23  judges from -- you benefit and the court

 24  benefits from having judges across the country

 25  in many different courts.
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 01            CHIEF JUSTICE RICHARD BELL:  Greatly.

 02            JUSTICE EDWARD SCANLAN:  Can I add to

 03  that, just for moment, from a puisne judge's

 04  perspective in a province?  I sit also as a

 05  Deputy Judge in Nunavut and they will call, from

 06  time to time, and ask that I sit up there, same

 07  as I've been often asked to sit in a CMACC

 08  appeal hearing.  When I get a request I simply

 09  have to look at my schedule, which is set, and

 10  say, yes, I'm available or, no, I'm not.

 11            For the Chief Justice when something

 12  comes in the door he can't say, well, wait till

 13  my schedule's freed up.  He has to deal with it.

 14  He has to deal with it often today.  And often,

 15  I might suggest as well, that the turnaround

 16  time required and expected and delivered in

 17  terms of CMACC is quite quick, because one of

 18  the mandates on the Defence Act is to get people

 19  back serving in the Forces as quickly as

 20  possible, if that is a possible outcome.  And

 21  that is a mandate under the Act.

 22            So the Chief Justice, in compliance

 23  with that Act, has to get things rolling quite

 24  quickly and have appeal hearings quite quickly.

 25  But he has a group, he says, of approximately
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 01  57 judges to call upon.  And each and any one of

 02  us can simply look at our schedules and say,

 03  yes, available; no, not available.  That's not

 04  the end of it, but for him it is the end of it.

 05  He has to and does sit on each and every panel,

 06  but a source court controls his schedule.

 07            MADAM COMMISSIONER:  Thank you, Chief

 08  Justice Bell and Justice Scanlan.

 09            MADAM CHAIR:  Thank you, Chief Justice

 10  Bell, Justice Scanlan, and Mr. Meehan.  Thank

 11  you for the time.  You did very, very well.  So

 12  congratulations but thank you for your

 13  arguments.  Very much appreciated.

 14            Now, it is almost 10:20.  Mr. Justice

 15  Chamberland, would you be ready to start from

 16  10:20 to 10:40 and then take a break afterwards?

 17            JUSTICE JACQUES CHAMBERLAND:  That's

 18  fine with me.

 19            MADAM CHAIR:  Thank you very much, you

 20  have the floor.  And just before, I will give

 21  you right of rebuttal after Chief Justice Bell

 22  at 2:40 p.m. approximately this afternoon if you

 23  should need them, I will give you 10 minutes or

 24  so.  Is that okay?

 25            JUSTICE JACQUES CHAMBERLAND:  That's

�0244

 01  fine.  Thank you very much and thank you for

 02  giving me the floor here and the opportunity to

 03  explain the request that I sent to the

 04  Commission on March 20, 2021.  This is a

 05  privilege and I intend to take full advantage of

 06  it.  Maybe I will not occupy all of the time

 07  that you've granted me but I at least would like

 08  to express my point of view and that of the

 09  Court of Appeals judges of Quebec.

 10            For the first part I will present in

 11  French and for the second part I will present in

 12  English.  Or rather, correction, I'm going to do

 13  the first part in English.

 14            By the unanimous support of my 32

 15  colleagues on the Court of Appeal of Quebec,

 16  including that of Chief Justice Savard, their

 17  names are set out in an annex to my letter dated

 18  March 10, 2021.

 19            In 2008 the Commission, chaired by

 20  Sheila Block, addressed the question of whether

 21  appellate judges should receive a higher salary

 22  than their colleagues appointed to trial courts;

 23  answering in the affirmative and establishing

 24  the salary differential at 3 percent; appellate

 25  judges had requested the 6.7 percent.
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 01            In 2012 the Commission, chaired by

 02  Ryan Levitt, came to the same conclusion.

 03            In 2015 the Commission, chaired by Gil

 04  Rémillard, concluded that both prior Commissions

 05  had been mistaken and that appellate judges were

 06  not entitled to higher salaries than trial court

 07  judges.  This is, in my humble opinion, an

 08  unfortunate error that must be corrected.

 09            The question as to whether appellate

 10  judges should receive a higher salary than trial

 11  judges is a question of principle, that the

 12  Block Commission decided after an in-depth

 13  analysis of the arguments raised by all of the

 14  interested parties.  I refer you to paragraph

 15  125 to 171 of the Block Commission report.  And

 16  when questions of principles are decided they

 17  must be decided definitively, unless there is a

 18  significant change of circumstances.  This goes

 19  to the argument of continuity that Mr. Bienvenu

 20  referred to yesterday.

 21            No change in the situation of

 22  appellate courts in Canada, let alone a

 23  significant change, has occurred since the Block

 24  Commission decided the issue nearly thirteen

 25  years ago.  The position of appellate tribunals
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 01  in Canada's court hierarchy is the same today as

 02  it was then, that is, trial courts, appellate

 03  courts, Supreme Court of Canada.  The role and

 04  responsibilities of appellate courts are the

 05  same as they were then, that is, to remedy

 06  errors made by trial courts and to speak the

 07  law.

 08            The Commission, your Commission, is an

 09  institution whose existence is established by

 10  the Judges Act.  Commissioners change but the

 11  institution does not.  In the -- in this context

 12  of continuity the Commission must follow its own

 13  decisions.  This is, with the utmost respect,

 14  what the Rémillard Commission should have done

 15  and did not do.  I believe that the integrity

 16  and credibility of the Commission process

 17  depends, at least partly, on this respect for

 18  previous decisions.

 19            I have read the excerpts of the

 20  government's submission that are relevant to

 21  this question of a salary differential of

 22  appellate judges, as well as the letter from

 23  Justice Gordon Campbell on this same topic.  As

 24  heard yesterday, Madam Chair, I would like to

 25  say a few words of this.
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 01            Firstly, neither the government nor

 02  Justice Campbell answer the issues raised by our

 03  request.  The Rémillard Commission did what it

 04  need not do, or should not have done, revisit on

 05  substance a matter of principle that had already

 06  been decided upon by the Block Commission, as

 07  confirmed by the Levitt Commission.  It's a bit

 08  as if the Commission were sitting in appeal of

 09  its decision, which is not its role.

 10            Second comment has to do with

 11  paragraph 69 of the reply submissions of the

 12  Canadian government.  The reference to the

 13  financial security of appellate judges is

 14  misleading or an unfortunate one, the choice of

 15  words is up to you, it matters not to me.

 16            When judges ask for -- appellate

 17  judges for a higher compensation than trial

 18  courts it's not to better ensure their financial

 19  security, because you will have certainly

 20  gathered that 3 percent will not have a big

 21  impact on this matter.  But it's rather that for

 22  the fact that this compensation reflects a

 23  hierarchy in the Canadian -- their place in

 24  judiciary hierarchy and the roles and

 25  responsibilities.  And they -- those roles and

�0248

 01  responsibilities are an objective, relevant

 02  factor under 26 -- as laid out in 26(1)(d) of

 03  the Judges Act.  And adding 3 percent to

 04  appellate judges' compensation is done to make

 05  their compensation sufficient in comparison to

 06  those of their trial division colleagues to

 07  satisfy the first paragraph, 26(1), of that

 08  section.  So it's not really a matter,

 09  obviously, of financial security.  I would be

 10  quite cheeky to defend that point today.

 11            The third -- my third comment is about

 12  paragraph 70.  If the government implies that

 13  our request that you respect the previous

 14  decision of the Block Commission would only be

 15  supported by 32 of the 177 appeal judges in

 16  Canada, stated otherwise, no other Canadian

 17  appellate judges from sea to sea would support,

 18  apparently, this decision, which remarkably is

 19  supported by all the judges of the Appeals Court

 20  of Quebec, without exception.

 21            So, you know, with all due respect,

 22  this is a ridiculous assertion, as is the one

 23  saying that all Appeals Court judges agree with

 24  this because, you know, all the judges, the

 25  Appeals Court of Quebec are in agreement.  And
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 01  the fact is we don't know whether they all are.

 02  But, you know, whether they do or not our

 03  request is for your intellect to consider not

 04  your calculator.

 05            The reality is that the government is

 06  raising the same argument and has been, in one

 07  form or another, since the very beginning.  This

 08  is my 28th year on the appellate court and I'm

 09  starting to know my way around and how things

 10  work since 1999, because I was there, and it's

 11  always the same argument presented differently.

 12  You're not enough.  It doesn't represent enough

 13  courts.  It doesn't represent enough

 14  geographies.  There's always a reason to say

 15  that it is not sufficient support.

 16            Even in 2008 when we had the explicit

 17  support of approximately 70 percent of the

 18  appellate courts, in 2011 as we had the support

 19  of approximately 50 percent, this is an argument

 20  that the Block and Levitt Commissions rejected,

 21  in any case.  And the truth is that this

 22  argument is a smoke screen.  And at the end of

 23  the day the real question is whether we are

 24  right to reproach the Rémillard Commission.  And

 25  I say this with all kindness, all due kindness,

�0250

 01  it's not a personal matter.

 02            I even called Gil Rémillard, who has

 03  been my boss -- who was my boss for five and a

 04  half years at the Department of Justice of

 05  Quebec, I called him before sending you this

 06  letter to explain what I was doing and to give

 07  him the reasons for this process of mine.  So

 08  there's nothing personal here, I would assure

 09  you.  But it's just a matter of knowing, are we

 10  right to reproach the Commission for revisiting

 11  an issue of substance and principle that had

 12  been dealt with years before?

 13            Fourth point, and that will be my last

 14  comment, Mrs. Chair and Honourable

 15  Commissioners, concerning paragraph 74.  It's a

 16  paragraph where a series of arguments are

 17  listed, the same arguments as the ones presented

 18  by Judge Campbell in his letter.  So two

 19  comments.

 20            First, the arguments raised by the

 21  government deal with the substance of the issue,

 22  which is not relevant here and which was not

 23  relevant before the Rémillard Commission.  And

 24  it is exactly the pitfall in which the Rémillard

 25  Commission fell.
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 01            Second comment.  The arguments are the

 02  same as the ones that the government has been

 03  raising since the very first Quad Comm arguments

 04  that was rejected by the Block Commission when

 05  it analyzed their substance.

 06            My last comment, Mrs. Chair and

 07  Mr. and Mrs. Commissioners, is that as far as

 08  I'm concerned, this situation is really

 09  unfortunate.  And for all those reasons, the

 10  appellate court judges ask you respectfully to

 11  address the recommendations of the Levitt and

 12  Block Commissions in your recommendation, in

 13  regards to a salary differential of 3 percent

 14  between the appellate court judges and the trial

 15  court judges, and to recommend that the

 16  principle of such a salary differential be

 17  established retroactively to April 1st, 2016,

 18  the date of the beginning of the period subject

 19  to the Rémillard Commission.

 20            Thank you very much for your attention

 21  and I'm at your disposal if you have any

 22  questions for me.

 23            MADAM CHAIR:  Thank you, Justice

 24  Chamberland.  I have a question related to the

 25  letter sent by Judge Campbell, what he calls the
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 01  redesign of the tribunal structure, because the

 02  Superior Court judges and the appellate judges

 03  are appointed based on the same section of the

 04  law -- the same section of the constitution.

 05  Could you shed some light on this argument?

 06            JUSTICE JACQUES CHAMBERLAND:  If I

 07  answer in depth I will do just like those that

 08  want us to begin again with the same debate.

 09  And this argument was raised at the time of the

 10  Block and the Levitt Commissions.

 11            In the Block Commission it is raised

 12  and it is said that this argument is irrelevant

 13  at the time.  Some jurisdictions -- two

 14  provinces in Canada, if I recall correctly,

 15  where there were not any courts of appeal, as

 16  such, there were judges from the -- from section

 17  96 who sat as appellate judges but there was no

 18  such thing as a Court of Appeal.  And at the

 19  time there were some bills developed to create

 20  courts.  Because creating a court within a

 21  jurisdiction is the jurisdiction of the

 22  province, whereas -- and not federal

 23  jurisdictions.  So the argument was rejected by

 24  the Commission.  The Levitt Commission -- the

 25  Block Commission rejected it.  I don't even
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 01  remember if the Levitt Commission addressed it,

 02  but it was debated and rejected.

 03            MADAM CHAIR:  Thank you.

 04            Peter, Margaret, do you have any

 05  questions for Justice Chamberland?

 06            MR. COMMISSIONER:  I have no

 07  questions.  Thank you.

 08            MADAM COMMISSIONER:  No, I don't have

 09  any questions, Justice Chamberland.

 10            JUSTICE JACQUES CHAMBERLAND:  By the

 11  way, I realized that you were both -- you have

 12  both sat with my friend Gil Rémillard on the

 13  previous Commission, of course that's why I had

 14  some hesitations, but your decision was such a

 15  disappointment for the appellate court judges

 16  that I thought that this was not a good enough

 17  reason not to speak to you today.  And, in any

 18  case, if I don't do it today, I will never do it

 19  because I'm reaching the age of retirement.

 20            So -- and as I was saying, it is

 21  nothing personal.  I have the feeling that you

 22  were carried away on this issue by the Canadian

 23  government's position, but I said what I had to

 24  say.  I rest my case and hopefully you will make

 25  the right decision.

�0254

 01            MADAM CHAIR:  I understand.  Thank

 02  you.  Thank you, Justice Chamberland.

 03            So it is now 10:36.  We will take a

 04  longer break and come back at 11:10 with the

 05  Canadian Bar Association.  Thank you very much.

 06            Again, please do not disconnect if you

 07  intend to come back.  Just put yourself on mute

 08  and stop the video if you wish.

 09            --  RECESSED AT 10:36 A.M.  --

 10            --  RESUMED AT 11:10 A.M.  --

 11            MADAM CHAIR:  So I would call upon the

 12  Canadian Bar Association representative to make

 13  their presentation.  And again, I will remind

 14  you 10 minutes before the end.  You have 40

 15  minutes.  Thank you very much.

 16            MR. REGEHR:  Thank you.  And good

 17  morning, Madam Chair, and members of the

 18  Commission.  I am speaking to you from Treaty 1

 19  Territory in Manitoba and the homeland of the

 20  Métis Nation.

 21            My name is Brad Regehr and I'm the

 22  President of the Canadian Bar Association.  I'm

 23  here with Indra Maharaj, the Chair of the CBA's

 24  Judicial Issues Subcommittee.  And thank you for

 25  the opportunity to address the Commission on
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 01  this important matter.

 02            The CBA is a professional association

 03  of 36,000 members.  Our mandate includes seeking

 04  improvements to the law and administration of

 05  justice.  Judicial independence is a

 06  foundational constitutional principle that

 07  benefits all Canadians.  Our citizens rely upon

 08  the high quality of our judiciary, whose

 09  independence is crucial to the administration of

 10  justice in Canada.

 11            We are here today to speak to you from

 12  the perspective of the issue of judicial

 13  compensation.  You have received our written

 14  submission and I would like to speak briefly

 15  about some of the principles that the CBA

 16  believes should guide the deliberations of this

 17  esteemed Commission.  My colleague, Indra

 18  Maharaj, is also here to answer any questions

 19  you might have.

 20            The CBA is an objective observer.  We

 21  are not here on behalf of judges, the government

 22  or any other party.  We want to assist the

 23  Commission in its work in the process of

 24  determining judicial compensation properly and

 25  fairly to reflect the imperative of appropriate
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 01  judicial compensation.  Our sole interest is in

 02  protecting and promoting judicial independence

 03  in the context of the administration of justice.

 04            From a practical perspective,

 05  Canadians want to know that when they appear in

 06  court the judge will be impartial.  Canadians

 07  must have the confidence that when cases are

 08  decided judges have no financial incentive in

 09  the outcome.  This means that not only judges

 10  have no personal or financial interest in the

 11  case, but also that they are free from concern

 12  about whether the outcome of the case will

 13  please or displease the government, which

 14  provides their compensation.  If judges were

 15  embroiled in pay disputes with the government,

 16  Canadians would be concerned that judges might

 17  be inclined to issue decisions that favour

 18  government.  This is why the independent

 19  compensation Commissions, which serve to

 20  depoliticize the determination of judges'

 21  compensation, are so crucial.

 22            The proper functioning of our justice

 23  system also depends on a high level of judicial

 24  confidence.  Judges' compensation and benefits

 25  must be to a level to attract and retain the
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 01  most qualified candidates.  These people tend to

 02  be senior practitioners or practitioners in

 03  mid-career who otherwise would be inclined to

 04  remain in their current situation, whether

 05  private practice, in-house, government or other

 06  positions.

 07            In the CBA's view, the appropriate

 08  measure or comparator to determine the level of

 09  judicial salaries is that of lawyers who are

 10  senior private practitioners and senior public

 11  servants who form the legal peers of the

 12  appointed justices.

 13            Secondly, compensation levels should

 14  ensure that judges and their dependents do not

 15  experience significant economic disparity

 16  between pre and post appointment levels so that

 17  the most capable applicants are not deterred

 18  from applying.

 19            Thirdly, we urge the Commission to

 20  give due conversation to the prevailing economic

 21  conditions in Canada to ensure adequate judicial

 22  compensation.  The most notable prevailing

 23  economic condition at present is the COVID-19

 24  pandemic.  The Commission should consider the

 25  generalized financial impact of COVID-19 on the
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 01  Canadian economy and recognize that the impact

 02  will be felt on judicial salaries for many years

 03  to come, at least through the current judicial

 04  compensation review period.

 05            Fourthly, attracting and expanding the

 06  number of outstanding candidates from diverse

 07  groups for judicial appointment requires

 08  judicial compensation to be competitive.  The

 09  judiciary must reflect the Canadian population,

 10  including women, Indigenous, black and people of

 11  colour, disabled persons, persons of all gender

 12  and sexual identities, and members of other

 13  underrepresented groups.  Inclusion of these

 14  candidates reflects the diversity of Canadian

 15  society and enhances the judiciary's

 16  credibility.  Many of these candidates make

 17  significant contributions to their communities

 18  by advocating on their behalf.  The recommended

 19  compensation should be reflective of the

 20  obligation to become neutral upon appointment

 21  and to take on a larger leadership role.

 22            Fifthly, Parliament should be

 23  cautioned that its review of the Commission's

 24  report involves consideration of constitutional

 25  principles, such as the rule of law, and the
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 01  independence of the judiciary from the other

 02  branches of government.  These considerations

 03  can be endangered by a politicized process and

 04  by making any links between judicial

 05  remuneration and judicial decisions.

 06            For the Commission to conclude that

 07  competing financial priorities are a rationale

 08  to reduce our old, otherwise appropriate

 09  compensation for judges, the government must

 10  provide the Commission with conclusive evidence

 11  of other pressing and competing financial

 12  obligations of similar constitutional importance

 13  to that of judicial compensation.

 14            We urge the Commission, when making

 15  its recommendations, to underline for government

 16  the importance of responding within the

 17  statutory time frame and of complying with the

 18  statutory process.  This applies equally to the

 19  statutory deadlines for establishing the

 20  Commission and delivering the Commission's

 21  report.  Unexplained delay erodes the legitimacy

 22  of the Commission process with consequent impact

 23  on judicial compensation and independence.  This

 24  is particularly relevant this year with the

 25  delays to the process caused by the pandemic.
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 01            Finally, we ask the Commission to

 02  emphasize in its report that the integrity of

 03  the process be maintained.  To the extent

 04  governments persistently fail to embrace fully

 05  the Commission's recommendations on judicial

 06  compensation and benefits, or politicize the

 07  process, that integrity is then compromised.

 08  Ultimately, judicial independence may be

 09  threatened.  Without an impartial and

 10  independent judiciary, there can be neither rule

 11  of law nor equal justice for all.

 12            Thank you very much for having given

 13  the opportunity to share those recommendations

 14  with you and I'd like to invite you to ask all

 15  the questions you may have to Mrs. Maharaj.

 16            MADAM CHAIR:  Thank you very much,

 17  Mr. Regehr.  I would call upon Margaret and

 18  Peter.  Do you have any questions for

 19  Mrs. Maharaj or Mr. Regehr?

 20            MADAM COMMISSIONER:  No, I have no

 21  questions, Madam Chair.

 22            MR. COMMISSIONER:  A couple of

 23  questions, if I might, if you can hear me.

 24            One of the issues that this Commission

 25  is addressing with respect to the data that it
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 01  has available is the prevalence of professional

 02  corporations and the use of professional

 03  corporations by members of the profession and

 04  what implications that has for measurement of

 05  pre-appointment salaries and compensation.  And

 06  I was curious as to whether the Canadian Bar

 07  Association has performed any compensation

 08  studies or similar studies which have looked at

 09  the effect of professional corporations on the

 10  level of compensation of practitioners in the

 11  country.

 12            MS. MAHARAJ:  Thank you very much for

 13  the question and, good morning, Madam Chair and

 14  members of the Commission.  I am speaking to you

 15  today from the traditional territories of the

 16  Treaty 7 First Nations.  And I choose the

 17  pronouns she and her.

 18            But to your question, sir, with

 19  respect to professional corporations, the

 20  Canadian Bar Association has not done specific

 21  research with respect to the impact of

 22  professional corporations on establishing the

 23  actual compensation range for practitioners in

 24  the profession.  So directly, no, we don't have

 25  that information for you.
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 01            However, what we -- what we do

 02  emphasize, since we are an independent

 03  participant in this particular process is that

 04  if that information is relevant and valuable,

 05  then it should be collected on an objective

 06  basis so that it can be utilized by this

 07  Commission in reaching its decisions.

 08            Our view with respect to ensuring that

 09  the best candidates are made available and are

 10  incentivized to apply to the Bench, is to ensure

 11  that there is no detrimental disparity and to

 12  consider that there's no detrimental disparity

 13  in the pre-appointment and post-appointment

 14  compensation for those particular candidates.

 15            MR. COMMISSIONER:  So does that mean

 16  that when you say there's no disparity that the

 17  pre and post compensation should be equivalent?

 18            MS. MAHARAJ:  Equivalent is going to

 19  be difficult because there's no single

 20  compensation level for members of the Bar across

 21  the country.  There's a wide variety.  So trying

 22  to find a sweet spot is a challenge.  There's no

 23  doubt that it is a challenge for you.

 24            In our report, what we've suggested is

 25  that the compensation level of peers of the
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 01  applicants ought to be given weight in your

 02  consideration for establishing that threshold.

 03  Generally speaking, applicants to the Bench are

 04  senior practitioners, mature in their practice,

 05  and/or late, mid-career professionals.  So to

 06  compare that sector of our legal profession to

 07  its peers who would be those senior

 08  practitioners and senior government officials,

 09  is the suggested benchmark that we feel would

 10  give the most relevant and objective equivalence

 11  or viewpoint as to a compensation level for

 12  justices.

 13            MR. COMMISSIONER:  Thank you.

 14            MADAM CHAIR:  Thank you, Ms. Maharaj.

 15  Following up on Peter, you would, therefore, be

 16  in favour of the use of filters.  For example,

 17  the government argues we shouldn't use filters,

 18  but in your case in order to get to a fair

 19  proxy, in light of not having professional

 20  corporations and so forth, is it my

 21  understanding that the Canadian Bar Association

 22  would be in favour of filters?

 23            MS. MAHARAJ:  I'm not sure I

 24  understand exactly what you mean by filters?

 25            MADAM CHAIR:  Filters in the sense of
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 01  the age filter, the low-income exclusion filter,

 02  the top 10 CMAs metropolitan area filters.

 03            MS. MAHARAJ:  I see.  So the Canadian

 04  Bar Association position is that all of those

 05  factors are relevant and do play a valuable role

 06  in your assessment so that you can take into

 07  account the breadth and the depth of different

 08  experiences, financial experiences of candidates

 09  who would be applying in order to ensure that

 10  the financial compensation or the compensation

 11  overall that's set for justices plays a proper

 12  role, if I can say that, a proper role in their

 13  desire or incentive to become justices.

 14            Because one risk in terms of

 15  compensation is the applicant ought not to view

 16  the compensation as the purpose for the

 17  application to the Bench.  And I'm not

 18  suggesting that it is a statistical event.

 19  However, in our report, what we do try to

 20  address is to encourage the broadest and best

 21  draw of candidates.  Compensation has to be

 22  sufficient, but not overly sufficient.  And it

 23  has to allow those candidates to bring forward

 24  their dedication to the administration of

 25  justice and to ensuring that we have a strong
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 01  and -- a strong system of justice that has

 02  integrity and that is not influenced, in a

 03  negative way, by either external factors through

 04  litigants or people who are connected to

 05  litigants, or through a sense of having to cater

 06  to the position of a government that controls

 07  that compensation.

 08            So if -- so when you're considering

 09  what factors ought to be brought into play, the

 10  Bar Association's position is as many as are

 11  relevant, objective and have integrity.

 12            MADAM CHAIR:  Thank you very much,

 13  Ms. Maharaj.

 14            Margaret, do you have any questions?

 15            MADAM COMMISSIONER:  No, Madam Chair.

 16  Thank you.

 17            MADAM CHAIR:  Mr. Regehr and

 18  Mrs. Maharaj, thank you very much for having

 19  taken the time to help the Commission with your

 20  views.

 21            I would call upon Mr. Lokan.  Would

 22  you be ready to present?  And, Mr. Lokan, I

 23  believe you have a 20-minute allocation, so that

 24  brings you to 11:45.

 25            MS. MAHARAJ:  Thank you.
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 01            MR. LOKAN:  Thank you, Commissioner

 02  Turcotte.

 03            I will actually be briefer than the 20

 04  minutes.  I expect I'll be no more than 10, so

 05  there's a warning for whoever is up next, but

 06  also that may allow for questions, if there any

 07  questions from the Commissioners.

 08            So I'm going to address, by way of

 09  reply, two areas.  The first is the IAI cap and

 10  the second is professional corporations.

 11            On the IAI cap, Mr. Rupar, in his

 12  presentation, presented a picture of stable IAI

 13  increases, which he said averaged 2.4 percent

 14  over the 16-year period.  What is striking about

 15  that is for all of those years, the government

 16  was content with the cap that's in the statute,

 17  the 7 percent cap for any one year, as being an

 18  appropriate protection for the public purse.  Of

 19  course, if that cap was every reached because of

 20  inflationary pressures, it may well be calling

 21  for an implicit subsidy from judges and

 22  Prothonotaries because of real erosion in

 23  incomes.  But that cap has also been stable over

 24  those many years.  The government has never said

 25  it's at the wrong amount.
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 01            Now, all of a sudden, not when the cap

 02  is exceeded, but when there is a single year

 03  that it's 6.6 percent, the government changes

 04  its position.  Suddenly the 7 percent is

 05  insufficient and must be lowered.  We just ask

 06  why was it set at 7 percent in the first place?

 07  And we urge you to adopt a

 08  consistency-in-approach standard, as was

 09  outlined by Mr. Bienvenu.

 10            Now, Mr. Rupar, did acknowledge that

 11  because this is related to the labour market's

 12  reaction to the COVID pandemic that, these were

 13  his words:

 14                 "The IAI will trend down to

 15            normal levels in the years following

 16            2020."

 17            But that doesn't quite capture the

 18  point here.  As the labour market normalizes,

 19  the IAI will not just trend down to normal.  It

 20  will actually go lower than it would otherwise

 21  have been.  That is to say, there will be a

 22  reverse effect of the effect that produced the

 23  6.6 percent.  The 6.6 percent is explained on

 24  the basis that retail employees, some of the

 25  lower paid employees, left the work force and
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 01  that meant that the average was higher.

 02            Of course, as those employees rejoin

 03  the work force and labour markets normalize in

 04  the recovery, that effect will be reversed.  So

 05  we will have one year of above normal IAI and we

 06  will be followed probably by a couple of years

 07  of below normal IAI.  In other words, it

 08  self-corrects over time.

 09            If the Commission simply adopts a

 10  consistency-of-approach way of dealing with this

 11  and recommends IAI increases the way that it has

 12  always been done, and the government accepts

 13  that recommendation, it will all work out.  Five

 14  to ten years from now, we will be able to look

 15  at the spike and then we will see a subsequent

 16  trough below the trend line and see the way that

 17  it all evened out over time.  And we'll see the

 18  updated version of Mr. Rupar's chart and we'll

 19  see how that there really wasn't any issue here.

 20            If you are to impose a cap that

 21  effectively knocks the top off the spike, but

 22  allows the trough to continue, what you've done

 23  is effectively imposed wage restraint on judges.

 24  And we say there is, with respect, no

 25  justification to impose what amounts to wage or
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 01  salary restraints on judges and Prothonotaries

 02  only and to single them out when there is no

 03  such wage restraint or salary restraint program

 04  applying elsewhere out of those paid by the

 05  public purse, at least at the federal level.

 06            Now, if I can move on to professional

 07  corporations.  Commissioner Griffin asked

 08  Mr. Rupar if there is reason to believe that

 09  professional corporations populate the higher

 10  end of the curve.  And the answer is, yes, there

 11  is.  There is unchallenged expert evidence from

 12  Ernst & Young, the Leblanc Pickler report, that

 13  professional corporations become useful at about

 14  200 to 300,000, at that income level.

 15            Now, Mr. Rupar's answer, you may want

 16  to look at the transcript because he answered

 17  carefully, he accepted that there is evidence

 18  that they become useful at about 200 to 300,000.

 19  Though, he went on to say that the government

 20  was not excluding that lawyers might be able to

 21  use professional corporations at income levels

 22  lower than 200,000.  But he did accept the basic

 23  point, as indeed was responsible given that it

 24  is the unchallenged expert evidence before the

 25  Commission.
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 01            But Leblanc and Pickler do go a little

 02  further than this.  It is also the unchallenged

 03  expert evidence that the higher the income

 04  level, the greater are the benefits of a

 05  professional corporation and I'm going to give

 06  you the reference to this.  The first Leblanc

 07  and Pickler report is in the Association in

 08  Council submissions as the last appendix.  It's

 09  page 150 of the PDF and it's the second

 10  paragraph.  I'm just going to read out the

 11  quote:

 12                 "[...] the more income that is

 13            left in the professional corporation

 14            the more tax is deferred and the

 15            lawyer is left with greater funds to

 16            invest."

 17            And I respectfully submit that that is

 18  sufficient basis for you to conclude that

 19  professional corporations do populate the higher

 20  end of the income curve, unfortunately none of

 21  us are in a position to be able to quantify that

 22  phenomenon.  But there is expert evidence that,

 23  in all likelihood, professional corporations

 24  affect the higher end of the curve more than the

 25  lower.
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 01            Now, that does allow you to conclude,

 02  in combination with the other evidence reviewed

 03  by Mr. Bienvenu, that there is an emerging

 04  problem, at the very least, with recruiting

 05  lawyers from private practice.  And this is not

 06  a false narrative.  This is where the majority

 07  of appointments have come from.

 08            And if -- hearing from Justice

 09  Popescul, you think about the difficulties in

 10  persuading people who have mature practices and

 11  are at the top of their professional game to

 12  come to the Bench.  Of course those are not the

 13  only appointees to the Bench, but they are a

 14  very important source.  That is something that

 15  the Commission should pay careful attention to.

 16            That expert evidence also supports the

 17  continued use of filters, as the previous round

 18  of questions to the CBA indicated, such as the

 19  lower income cutoff, the age filter and paying

 20  some attention to the top 10 CMAs.

 21            I would further submit that that

 22  expert evidence gives you grounds to cast a

 23  skeptical eye on some of the government's

 24  assertions, which are based exclusively on the

 25  CRA data.  For example, there is no air of
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 01  reality to the calculation that Mr. Shannon took

 02  us through talking about how a lawyer in the CRA

 03  subset, or the CRA category, would have to earn

 04  $526,000 a year to replicate the value of the

 05  judicial annuity.

 06            If there was such a lawyer with an

 07  income in that range who had the capacity to

 08  save that much, well, of course the first thing

 09  that he or she would do would be to incorporate

 10  so that he or she can save more efficiently.  So

 11  they are not discrete populations that we've got

 12  an impermeable wall between the CRA group and

 13  the professional corp group.  Of course, as

 14  people reach the higher levels of self-employed

 15  lawyers that are picked up by CRA, they are

 16  likely to cross over into the professional

 17  corporation world.

 18            So those are my reply submissions.  I

 19  see I took about 10 minutes and I'm happy to

 20  answer questions if I can assist the panel in

 21  any way.

 22            MADAM CHAIR:  Thank you, Mr. Lokan.  I

 23  do have one question which is a warning.  I will

 24  also ask the judiciary, when their time comes

 25  up, later on, but you're my first test case.
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 01  You just said that IAI is self-corrective and

 02  while I understand the office of the Chief

 03  Actuary does not project a negative IAI, they

 04  did get it wrong back in 2017.  As I realize, it

 05  actually came to close to zero, 0.4 percent and

 06  they got it wrong.

 07            So would the judicial -- would the

 08  Prothonotaries, same question for Judiciary,

 09  which they can answer later, accept the

 10  consequence of a negative IAI, knowing that

 11  adequacy of salaries is only going to be looked

 12  at the next upcoming Commission?  In other

 13  words, if IAI were to go negative a year from

 14  now, there wouldn't be a Commission to address

 15  adequacy of salaries until much later.  So can

 16  you give me your views on this, please?

 17            MR. LOKAN:  Yes, my clients remember

 18  very well when the IAI increase came in at .4

 19  having been projected at much higher.  And the

 20  short, simple and sufficient answer is, yes,

 21  they will take that risk.

 22            MADAM CHAIR:  Okay, thank you very

 23  much.  Margaret and Peter, would you have other

 24  questions for Mr. Lokan?

 25            MADAM COMMISSIONER:  No, I have no
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 01  further questions, Madam Chair.

 02            MADAM CHAIR:  Peter?

 03            MR. COMMISSIONER:  Just one question.

 04  We didn't hear anything on behalf of the

 05  Prothonotaries about recruitment issues.  Is

 06  that a factor we need to take into consideration

 07  for Prothonotaries?

 08            MR. LOKAN:  There is the general

 09  considerations that have been put forward that

 10  we are not -- we have not led specific evidence

 11  before this Commission.  The general

 12  considerations include that the Prothonotaries

 13  are appointed within the top 10 CMAs

 14  exclusively.  Their practice areas include

 15  matters such as intellectual property where, you

 16  know, those are highly paid lawyers in the

 17  private Bar are the pool and they are 20 percent

 18  lower than the judges.  So all of those are

 19  structural considerations to be considered over

 20  the long term.

 21            We haven't got any specific or

 22  individualized analysis about particular

 23  appointments in the appointment pool and it may

 24  not be completely covered by the judicial

 25  appointment data because it doesn't seem to have
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 01  included Prothonotaries as a separate category.

 02  So the answer is we have the general but perhaps

 03  not the specific for you.

 04            MR. COMMISSIONER:  Thank you.

 05            MADAM CHAIR:  Any other questions,

 06  Margaret or Peter?  No?  Thank you very much,

 07  Mr. Lokan.  Very much appreciated.

 08            We are now facing a bit of a logistic

 09  issue in that the team of translators changes

 10  during the lunch time and they are only back

 11  around the 1:30, I am told.  And, therefore, we

 12  have two potential solutions here.  One we go

 13  for an extended lunch break and reconvene at

 14  1:30 or I would ask Mr. Rupar from the

 15  government, you have half an hour for your

 16  reply, but I want to be fair to you.  Would

 17  your -- would yourself and your colleagues be

 18  ready to present or do you prefer to start at

 19  1:30?

 20            MR. RUPAR:  Madam Chair, as I

 21  understand it, my reply is limited to that --

 22  responding to the submissions we heard this

 23  morning so we'd be prepared to go with that now.

 24            MADAM CHAIR:  Perfect.  So why don't

 25  we give you half an hour and I'll give a slight
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 01  reminder 10 minutes before the end.  Thank you.

 02            MR. RUPAR:  Thank you, Madam Chair.  I

 03  certainly won't be the full half hour in dealing

 04  with the two presentations we heard this morning

 05  and that's not to suggest that the matters were

 06  not important to the government and to this

 07  Commission, it's just that it reflects the fact

 08  that a number of the positions that I will state

 09  were already put in our written materials.

 10            First I'll deal with the presentations

 11  by Chief Justice Bell and Justice Scanlan and my

 12  colleague as well.

 13            Now, let me start with the position I

 14  just stated, which is, of course the government

 15  of Canada takes the matters raised by the CMACC,

 16  if I can use that acronym that was used this

 17  morning, seriously and these are matters which

 18  are of concern.

 19            The fact that we say that this

 20  Commission does not have the jurisdiction to

 21  deal with those matters does not, in any way,

 22  diminish the importance of those matters.  What

 23  our submission was about and what I'll talk

 24  about in a moment is the need to find a proper

 25  forum for these matters to be dealt with and
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 01  resolved.  And, as was raised by the Commission

 02  itself, it would be our position that the proper

 03  forum is the Commission that's ongoing, inquiry

 04  of The Honourable Justice Fish.  Those matters

 05  seem to be directly relevant to what Justice

 06  Fish's mandate is and what he'll be looking at

 07  in his work and he'll be making the

 08  recommendations.  And I understand from the

 09  statements this morning from the Chief Justice

 10  and Justice Scanlan was that there were

 11  representations made to the Fish Inquiry on

 12  these serious matters that they've raised.

 13            So our opening position is that if you

 14  have to find where is it best suited these

 15  matters would be raised, recommendations be made

 16  for the government's consideration, you have a

 17  specific set of -- a specific inquiry that's

 18  ongoing where these matters can be dealt with

 19  fully.

 20            Now, assuming that there's still an

 21  issue that we have to deal with with respect to

 22  the jurisdiction of this Commission, it would be

 23  our submission that what was described this

 24  morning by Chief Justice and Justice Scanlan was

 25  that there has to be a change in the structure
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 01  of the CMACC court.

 02            It's not a matter of dealing with

 03  benefits within that structure.  What I heard

 04  this morning was that they would like the entire

 05  structure of how that court is related to, to

 06  use the term, that they use their source courts,

 07  must be changed completely.

 08            And when you get into changing the

 09  structure of how a court is made up, or in this

 10  case the structure of how a court is relating to

 11  other courts, with great respect, that is

 12  something beyond the jurisdiction of this

 13  Commission.

 14            Now, if we can take a brief look at --

 15  and section 26 of the Judges Act is well worn

 16  territory, but what it says, just as a reminder

 17  is:

 18                 "The Judicial Compensation and

 19            Benefits Commission is hereby

 20            established to inquire into the

 21            adequacy of the salaries and other

 22            amounts payable under this Act and

 23            into the adequacy of judges' benefits

 24            generally."

 25            And I heard my friend, Mr. Meehan,
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 01  this morning suggest that the phrase "benefits

 02  generally" was broad enough to incorporate the

 03  structural issues which were being raised this

 04  morning.

 05            Now, to be fair, there are issues

 06  related to benefits and scheduling and vacation,

 07  et cetera, et cetera, et cetera, that we heard

 08  this morning raised by the justices.  But as I

 09  understood the position, it was under the

 10  chapeau of a change in structure that they were

 11  asking for.

 12            If there had -- let me put it to you

 13  this way, Madam Chair, if there had been a

 14  change in the structure by the government of the

 15  CMACC and its related courts, and within that

 16  changed structure the arguments were made with

 17  respect to scheduling or other matters with

 18  respect to benefits, then perhaps this

 19  Commission would have jurisdiction.

 20            And let me put it to you in a

 21  different way.  There was mention made about how

 22  the government has looked at the supernumerary

 23  issue with respect to Prothonotaries, and we

 24  have.  But that was a policy change and decision

 25  which was made by the government.  Once the
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 01  government makes that decision, makes that

 02  policy change, if there's issues within that

 03  supernumerary issue to be decided with respect

 04  benefits and salary, et cetera, then this

 05  Commission would have jurisdiction.

 06            So the first step has to be for the

 07  structure to change before you can get into the

 08  subissues that were raised this morning.  So our

 09  primary position is that that primary issue of

 10  the structure of the court is beyond, with

 11  respect, the jurisdiction of this Commission.

 12            The second example was with respect to

 13  reimbursement for representation in front of the

 14  Commission.  It is a financial benefit.  We

 15  don't argue that.  What we suggest, though, is

 16  within the determination of that is something

 17  that this court -- Commission can make

 18  recommendation.  So again, once the structure is

 19  recognized, within that structure this

 20  Commission can have recommendations.  This

 21  Commission cannot make recommendations with

 22  respect to such structural changes as were asked

 23  for this morning.

 24            So that is the basis for our position

 25  with respect to the issues raised by the Chief
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 01  Justice and Justice Scanlan as to why this

 02  Commission should not deal with those matters,

 03  and that the Fish Commission inquiry of the

 04  Honourable Morris Fish is where this is best

 05  placed for recommendations to be made to the

 06  government on those issues.

 07            Now, if I can turn to the second

 08  matter we heard this morning from Justice

 09  Chamberland.  We are saying that the Commission

 10  is not bound, necessarily, by previous

 11  Commissions.  And if I can just take you to what

 12  the Rémillard Commission said.  And it's at

 13  paragraph 26.  And I brought you -- brought to

 14  you to this yesterday, but I'll do it again,

 15  because it seems appropriate, given what we

 16  heard this morning.

 17            And what the Rémillard Commission said

 18  there:

 19                 "We approached matters decided by

 20            previous Commissions and Special

 21            Advisors in light of the evidence and

 22            arguments made before us.  We adopted

 23            a common sense approach: careful

 24            consideration has been given to the

 25            reasoning of previous Commissions as
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 01            well as to the evidence brought before

 02            us.  Valid reasons were required -

 03            such as the change in current

 04            circumstances or additional new

 05            evidence - to depart from the

 06            conclusions of a previous Commission."

 07            So that's where the launchpad is, if

 08  you will, in the Rémillard Commission for making

 09  changes, or not adopting or adapting to what

 10  previous Commissions had said.

 11            Now, if we move on a little bit

 12  further in that Commission's report and we start

 13  looking at paragraph 86, they talk in some great

 14  detail about the appellate judges' salary

 15  differential.  And I need not go through all the

 16  paragraphs there.  I will stop at paragraph 96

 17  where the Rémillard Commission noted that at

 18  that point there were only 64 using the chart

 19  that was set out there.  It's called "Number of

 20  Approving Judges".  And as I understand it, the

 21  number has now declined to 32, so we have even

 22  fewer Court of Appeal judges supporting what was

 23  said this morning, which is back to the pay

 24  differential.

 25            At paragraph 104 of Rémillard, they
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 01  start with a discussion of Block and Levitt

 02  Commissions and we need not go through that

 03  again, but that's where the starting point is.

 04  But if we go to 106, this is what that

 05  Commission said:

 06                 "We are, however, mindful of what

 07            seems to be a diminishing level of

 08            support for a salary differential

 09            amongst appellate judges in the

 10            country.  We also note the lack of

 11            unanimity amongst appellate judges

 12            across the country.  The Ontario

 13            Superior Court Judges Association,

 14            speaking on behalf of roughly 320

 15            judges in Ontario, opposes the

 16            differential.  There is no expressed

 17            support from the province's Court of

 18            Appeal.  We have considered Chief

 19            Justice Joyal's observation that

 20            implementing such a recommendation

 21            would require re-engineering various

 22            existing salary differentials between

 23            chief justices of superior courts and

 24            puisne appellate judges."

 25            Paragraph 107:
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 01                 "We have the utmost respect for

 02            the conclusions reached by the Block

 03            and Levitt Commissions, but this

 04            Commission does not believe, in light

 05            of our own analysis, according to the

 06            section 26(1.1) criteria, that such a

 07            salary differential is warranted in

 08            this quadrennial period."

 09            And much the same can be said of what

 10  was discussed by Justice Chamberland this

 11  morning.  As I noted, there's a continuing

 12  decline in support from the appellate judges

 13  across the country.  I did not note that there

 14  were any judges outside of, I believe it was the

 15  Quebec Court of Appeal, he noted, who voiced

 16  support for this matter.  None of the other

 17  parties appearing before you have voiced support

 18  for this.

 19            So there is the continuation of what

 20  was before the Rémillard Commission.  And

 21  there's also a change in circumstances that

 22  there's even a lower amount of support within

 23  the Court of Appeal community, if I can call it

 24  that.

 25            With respect to, there was some
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 01  comment by Justice Chamberland about paragraph

 02  74 of our reply factum where we set out, I

 03  should say, a number of factors we say are

 04  reasons not to implement a salary differential

 05  for appellate judges, and I believe we listed

 06  five at that point.

 07            I'm not going to read through them.

 08  You, of course, can read them as well as I can.

 09  But we say that these are still matters which

 10  are valid and relevant today.

 11            I suppose the overall position that we

 12  would say is that appellate judges have a very

 13  important role in the administration of justice

 14  in our courts.  They have a separate and

 15  distinct role from those of trial judges in

 16  Superior Courts across the country.  But being

 17  separate and distinct in their roles, we don't

 18  suggest that one should be paid more than the

 19  other.

 20            The role of a trial judge is different

 21  from the role of an appellate judge, we

 22  acknowledge that, but we think and believe that

 23  both are equally important for the

 24  administration justice in the country.

 25            Now, as I said, I understand my reply
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 01  is limited to what we've heard this morning.

 02  And I will leave it at that.  Unless you have

 03  any questions, Madam Chair, or the other

 04  Commissioners?

 05            MADAM CHAIR:  I wonder, thank you very

 06  much, Mr. Rupar, since we have time until 12:30,

 07  whether we could start, thanks to you and other

 08  parties, whether we can start asking you

 09  questions more generally.  Would that be fine

 10  with you and your team?

 11            MR. RUPAR:  That would be fine.  I

 12  will say, I believe Mr. Shannon had to leave the

 13  room because it's a mask policy we have, but I

 14  believe he's on line.  There he is.

 15            So as you know, we divided matters

 16  yesterday, so if it's a matter addressed to

 17  Mr. Shannon's line, it'd be appropriate for him

 18  to answer.  But, yes, we're prepared to go.

 19            MADAM CHAIR:  That's great.  Thank you

 20  very much.  Maybe I can start with one, which is

 21  a bit corollary to the one I asked to the

 22  Prothonotaries on the IAI and I'm going to go to

 23  my colleagues on the Commission so that we go

 24  around the questions.

 25            We actually know the IAI for 2020,
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 01  which was 2.7 percent.  And for 2021, which was

 02  6.6 percent.  We have projections for 2022, and

 03  2023.  You've said the IAI for 2021 is unique,

 04  given the circumstance is COVID and with the

 05  spike at 6.6 percent, but would you agree as the

 06  government that IAI is actually self-corrective

 07  and may take a number of years, even more than

 08  this Quadrennial Commission?

 09            MR. RUPAR:  Well, we're not -- the

 10  reason we say it's not self-corrective in this

 11  circumstance is because of the unique nature of

 12  what happened in the pandemic year.  If the

 13  pandemic had not occurred and the bottom end of

 14  the labour market had not fallen out, then there

 15  likely could be an argument to suggest that

 16  there'll be a self-correction down the road.

 17            It is the totally unique circumstances

 18  of the pandemic, which were not foreseen by

 19  anybody and I think accepted by everybody, that

 20  this is not a normal trend that happened.  There

 21  are normal ups and downs in the labour market

 22  that would generally go throughout the stratus

 23  or the ranges of the market.  So there may be a

 24  self-correction in the long term normally.  The

 25  difficulty with the self-correction argument is
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 01  that it doesn't take into account the unique

 02  circumstances of what happened in the past year

 03  because those circumstances were not seen at any

 04  time before.  As we showed you in the chart

 05  yesterday, the spike was totally out of line

 06  with the rest of the economic data.  So the

 07  unique nature of what happened in the pandemic

 08  year means that it is different from before and

 09  different from after.  So there may be a

 10  continuing trend as was before.  And, as I said

 11  yesterday, we do think there will be a

 12  continuation of the normal trend, but that's not

 13  self-correcting of the large spike that happened

 14  in 2020 and 2021.  So we don't see the two as

 15  necessarily correlated.

 16            MADAM CHAIR:  Okay.  Thank you.  Just

 17  one other, I have a few more, so don't worry,

 18  I've got a list, but so do my colleagues.

 19  They're all good questions.

 20            Use of filters.  I think we all agree,

 21  all the parties, that the use of filters does

 22  reduce the size of the data pool, i.e., the

 23  quantity of the information.  But isn't quality

 24  or relevancy data just as important or even more

 25  so?
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 01            MR. RUPAR:  Well, let me -- I think

 02  I'll turn to Mr. Shannon and I'll just make a

 03  brief comment.  The difficulty with the

 04  application of filter after filter after filter

 05  is you reduce significantly the pool you're

 06  looking at.  So you don't have that -- as the

 07  CBA spoke about a few moments ago, you don't

 08  have the breadth of data before you.  You have a

 09  very narrow scope.  I think Mr. Shannon said

 10  yesterday about you had 1900 or 2900 lawyers

 11  when all the filters are applied.  Considering

 12  there are tens of thousands of lawyers

 13  throughout Canada, that's a very sample small

 14  size to deal with.

 15            Now, I'll -- sorry, I may have stolen

 16  some of Mr. Shannon's comments, but I'll turn to

 17  him now.

 18            MR. SHANNON:  No, I would echo that

 19  and I think I would also say that I don't think

 20  quality necessarily mirrors -- a reduction in

 21  quantity necessarily creates better quality.  I

 22  don't think there's any evidence to that effect.

 23  It simply reduces the quantity.  There are

 24  fluctuations in lawyers' salaries, high expenses

 25  one year, low fees, and the reverse.  So I don't
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 01  know whether the reduction actually increases

 02  the quality of the data.  Ms. Haydon speaks to

 03  this briefly in her report, I acknowledge that,

 04  but certainly I'm not sure that there is that

 05  correlation.

 06            I would also say that as the Rémillard

 07  Commission stated in its report, especially with

 08  respect to age filters, there may be a starting

 09  point to look at some of these filters, the age

 10  filter, for example.  But when fully 35 and

 11  times 38 percent of individuals appointed over

 12  the last number of years come from outside that

 13  pocket of filter, we say that the Commission

 14  shouldn't simply disregard those individuals

 15  because they're outside the range that is

 16  specifically targeted in the judiciary's

 17  proposals.

 18            MADAM CHAIR:  Thank you, Mr. Shannon.

 19            Margaret and Peter, do you want to

 20  have a go a bit at a few questions before I come

 21  back?

 22            MADAM COMMISSIONER:  Sure.  Thank you,

 23  Madam Chair.

 24            I'd like to come back to IAI for a

 25  minute.  As I understand, the reason for the
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 01  spike in 2021 was because of the dropout of a

 02  number of lower income workers in the labour

 03  force last year and that left fewer and higher

 04  income people within the group that was being

 05  considered.  But is it not true that the

 06  normalizing, the result will be to bring lower

 07  income workers back into the labour force and,

 08  therefore, exert downward pressure on IAI?

 09            MR. RUPAR:  I would agree with that,

 10  Madam Commissioner, that there will be a

 11  downward pressure on IAI.  The issue is how much

 12  that pressure will be and how it will be in

 13  relation to what happened before.  And it is our

 14  position that the shock, if we can use that

 15  term, that occurred at the beginning of the

 16  pandemic, where there was a precipitous drop in

 17  employment levels that had not been seen before,

 18  will not be replicated in the rebound, if I can

 19  put it that way.  It'll be a smoother trend

 20  coming back, so you won't see that same drop.

 21            So there has been talk of negative IAI

 22  and we certainly said in our submissions, part

 23  of our submissions, that we would suggest

 24  legislative changes to account for the fact that

 25  the judiciary would not suffer a decrease in
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 01  compensation if there was negative IAI.

 02            I don't understand that there's going

 03  to be -- that the projections are there will be

 04  negative IAI.  The projections that we have

 05  before us, I think, are for back to what we call

 06  a more normal range of 1 to 3 percent.

 07            MADAM COMMISSIONER:  But Parliament

 08  must have addressed its mind to at least some

 09  kind of shock when it put for a limit of

 10  7 percent, which is well above what IAI has been

 11  for the history of Commissions.

 12            MR. RUPAR:  Yes, that's a fair point,

 13  but the thing is when there's a rise -- if there

 14  was a rise, it's a rise at all levels of the

 15  work force to a level of 7 percent.  Then

 16  Parliament is saying, well, if we get the

 17  7 percent and everybody's rising, that is

 18  different.

 19            I take you back to -- I don't have it

 20  in front of me, but when I referred to the quote

 21  from the Rémillard Commission, and that in turn

 22  referred to the quote from Mr. Hyatt or

 23  Professor Hyatt where the reason IAI was chosen,

 24  as I understand from the Rémillard Commission,

 25  was because it reflected the average wages of
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 01  Canadian work force.  And that's our point is

 02  that the IAI spike in the last fiscal year or so

 03  didn't reflect that.

 04            So it didn't -- so the rationale for

 05  choosing IAI, and the reason IAI was used as the

 06  basis, was not reflected in the reality of that

 07  spike because it did not reflect what was

 08  happening in the average Canadian wage.  What

 09  was happening was that people above a certain

 10  level were making -- would get a benefit of a

 11  larger increase because the lower end had come

 12  up.

 13            MADAM COMMISSIONER:  The government is

 14  proposing to add a new factor into judicial --

 15  comparing judicial compensation with total

 16  compensation.  They want to add tax implications

 17  of a private sector lawyer purchasing a similar

 18  annuity, as I understand it.  In other words, we

 19  already have total compensation of the judge --

 20  of the judiciary comprising base salary plus a

 21  valuation of the annuity, which is I think

 22  agreed to be 34.1 percent.  And now the

 23  government wants to add a new one, which has not

 24  been raised before at previous Commissions, I

 25  don't think, of a tax value and it's a tax value
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 01  to the private sector.

 02            I'm trying to understand why that

 03  should be added in addition to the value of the

 04  pension to a judge.

 05            MR. RUPAR:  We're not adding a factor,

 06  Madam Commissioner.  What we're doing is, as

 07  Mr. Gorham has pointed out, is he's recognizing

 08  the fact that if there's to be a replication by

 09  the private sector of both the salary and the

 10  annuity, when replicating the annuity portion,

 11  it will not be totally tax free, as would be the

 12  annuity of the judiciary because it's provided

 13  to them and there's no comment or criticism

 14  there.

 15            But in trying to replicate that

 16  annuity, the RRSP levels are such or limits are

 17  such that some of the money used by the private

 18  sector to replicate the annuity will have to

 19  have some tax consequences.  So we're not adding

 20  a new factor.

 21            What we're doing is we're just

 22  recognizing the reality of what our tax system

 23  is, which is if a private sector lawyer was to

 24  try to replicate the annuity and the salary,

 25  they won't have the RRSP limits available to
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 01  them.  So there's going be some tax consequences

 02  that means that they'll have to have some

 03  additional funds to make up the difference in

 04  the -- between the tax-free money used to

 05  duplicate and replicate the annuity and the

 06  tax -- the taxed money, if I can put it that

 07  way, to replicate the annuity.  So it's a tax

 08  issue that's been identified.  It's not a new

 09  factor that been's brought in, if I can put it

 10  that way.

 11            MADAM COMMISSIONER:  This is assuming

 12  it's a private sector lawyer not in a

 13  professional corporation I assume?

 14            MR. RUPAR:  Correct.  Yes.  But I will

 15  add that professional corporations, as I

 16  understand it at least, are not tax free.  There

 17  may be a lower rate of tax applied in a

 18  professional corporation, but there will still

 19  be some additional tax consequences that

 20  previous Commissions have not taken into account

 21  because the issue hasn't been identified before,

 22  so we identified a new issue.

 23            MADAM COMMISSIONER:  So the example

 24  you used was a private sector lawyer not in a

 25  professional corporation, is that correct?  The

�0296

 01  one you used in your --

 02            MR. RUPAR:  That's correct.  Yes,

 03  because we're trying to match to what would be

 04  the CRA data because we don't have, as we

 05  discussed yesterday, we don't have the

 06  professional corporation data to make that

 07  match.  All we have is CRA data.  And the CRA

 08  data has self-employed lawyers who would be

 09  subject to this tax regime because they wouldn't

 10  be taking -- they haven't incorporated and they

 11  haven't used that vehicle, if I can put it that

 12  way.

 13            MADAM COMMISSIONER:  And my final one

 14  is just a question.  You have, at some point in

 15  your -- I think it was your expert report by

 16  Mr. Gorham, expressed the view that the value of

 17  a DM-3 pension was, I think, 17 percent as

 18  opposed to the judicial one at 34.1 percent.

 19            But I didn't see -- do you have the

 20  detailed calculations or the explanation of how

 21  it came to the 17 percent?

 22            MR. RUPAR:  I may turn to Mr. Shannon

 23  and see if he has it.  I don't have it

 24  immediately in front of me.

 25            MADAM COMMISSIONER:  I'm not asking
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 01  you to give it to us orally.  I'm just asking if

 02  you have it that you could provide it to us.

 03            MR. SHANNON:  I can refer you

 04  specifically to paragraphs, if you give me a

 05  moment, Madam Commissioner.

 06            MADAM COMMISSIONER:  Take your time,

 07  we can get it after.

 08            MR. RUPAR:  Not trying to play off

 09  each other, it's just we had a division of

 10  labour here.

 11            MADAM COMMISSIONER:  That's fine.

 12            MR. SHANNON:  At paragraphs 221 and

 13  222 of his initial report from -- his March

 14  report, which is found at tab 4 of the

 15  government book, you'll find the explanation of

 16  the 17 percent.

 17            MADAM COMMISSIONER:  Okay, thank you.

 18            MADAM CHAIR:  Peter, would you like to

 19  ask a few questions?

 20            MR. COMMISSIONER:  Thank you.

 21            Mr. Rupar, Mr. Shannon, in looking at

 22  section 25 of the Judges Act where the 7 percent

 23  cap is created in subsection 25(2)(b), I note

 24  there are a series of amendments in that section

 25  over time since the last consolidation of the
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 01  statute.  And it would assist me to understand

 02  when the 7 percent came on the scene and whether

 03  there's any legislative context to it.  And I

 04  don't expect you can necessarily answer that

 05  question sitting here, but it would assist me to

 06  have some sense of that and what was around it.

 07            Because what you are proposing for

 08  this Quadrennial Commission is essentially a cap

 09  and a floor to the effect of the IAI.  I take it

 10  one follows from the other, but it would assist

 11  me to understand that, because if we take the

 12  IAI as part of a social contract with judges, to

 13  quote previous Commission reports, and has a

 14  pretty fundamental change to the effect of the

 15  IAI, which has risk for everybody obviously.

 16  But if you can give, between you and the

 17  judiciary, and I extend this to Mr. Bienvenu as

 18  well, any insight into that, that would be

 19  helpful to me.

 20            MR. RUPAR:  We'll certainly take a

 21  look at that.  And I'll just pick up on one

 22  point you mentioned there, Mr. Griffin, about

 23  the social contract.  We're not at all disputing

 24  the issue of the social contract.  We're not

 25  suggesting that the social contract or that IAI
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 01  is not going to be used going forward.  That's

 02  not our position.

 03            It's just in the very unique

 04  circumstance within the one year of the

 05  pandemic, we suggested the modification that we

 06  have.  So we're not resiling at all from any of

 07  the previous positions and going forward we

 08  agree that IAI will be used.

 09            MR. COMMISSIONER:  No, I understand

 10  that.  It's just the short-term effect over four

 11  years that I'm trying to understand.  And I take

 12  it we can also proceed on the basis that there

 13  would be no professional corporation income

 14  changes that would be reflected in the IAI

 15  itself?

 16            MR. RUPAR:  I'm not sure I quite

 17  understand what you mean by that?

 18            MR. COMMISSIONER:  In other words, if

 19  it is an index of broad application, does it

 20  include wage and salary shifts, if you like,

 21  within professional corporations?

 22            MR. RUPAR:  I don't know, but we'll

 23  look into that.

 24            MR. COMMISSIONER:  Thank you.

 25            I have a question for Mr. Shannon.
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 01  You did say yesterday, Mr. Shannon, and repeated

 02  this morning that there could be variability in

 03  lawyers' income because of higher expenses and

 04  lower fees.  And I was just curious as to what

 05  the evidentiary source for that was?

 06            MR. SHANNON:  There is no evidentiary

 07  source for that.  That is just based on -- we

 08  actually, and that's an interesting question,

 09  Commissioner Griffin.  We asked for specific

 10  information from the CRA on -- that would have

 11  hopefully detailed such shifts.  And once again,

 12  the ability to provide that information -- the

 13  CRA simply couldn't do it.

 14            We take it as a given that lawyers --

 15  lawyers' salaries fluctuate from year-to-year

 16  and therefore, especially for a lawyer who's

 17  working just above a given wage exclusion, if

 18  that is used as a filter, might come in and out

 19  of the CRA data.  And even lawyers at the

 20  further up ends of the given -- further higher

 21  ends of income may come into the data depending

 22  on what their year is like.  But there is no

 23  specific evidence to that effect.

 24            MR. COMMISSIONER:  All right.  Either

 25  on the income or the expense level?
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 01            MR. SHANNON:  Correct.

 02            MADAM CHAIR:  Can I ask just as a --

 03  it's not a follow-on, but it's on the low income

 04  filter and I appreciate you're saying there

 05  should be no such filter.  But help me, I see

 06  your expert Mr. Gorham says that self-employed

 07  salaries have moved roughly in line with IAI in

 08  the last four years, at least.  That's at

 09  paragraph 207 of his initial report.  If that's

 10  the case, wouldn't the 80,000 figure today be

 11  more in line with the 60,000 figure that was

 12  used back in 2004?  So I appreciate you don't

 13  want to filter, but help me on the 60 to 80

 14  comparison, given your expert's own assessment

 15  that salaries have nicely moved.

 16            MR. SHANNON:  You have our position on

 17  the age filters.  We think it does not sort

 18  of -- they are not justified.  Certainly the

 19  increase has not been justified.  The

 20  information that we have on that regard is that

 21  in terms of the entire distribution, salaries of

 22  lawyers -- of judges are effectively at the

 23  72nd percentile for all top CMAs and the

 24  72nd for Toronto.  We don't have any further

 25  information in that regard.
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 01            I candidly agree that what our expert

 02  has said is that there has been -- it's tracked

 03  IAI in large part.  We fundamentally still do

 04  not agree with the age exclusion and -- sorry,

 05  not the age exclusion, but the lower income

 06  exclusion.  But I have nothing further on that.

 07            MADAM CHAIR:  Okay.  So let me

 08  follow-up on 75th percentile.  You'll just see

 09  I'm reading your chart, so all very interesting.

 10            On page 31 of your submission, not in

 11  the reply, on your submission, you show a chart

 12  where, before 2010, the 75th percentile of

 13  self-employed lawyers' salaries was actually

 14  almost, case for case in line -- I mean, year

 15  for year in line with judges' salaries.  But

 16  after 2010, interestingly, you show that judges'

 17  salaries are higher than the 75th percentile.

 18            Then I go to your chart on page 23,

 19  and interestingly in 2010, the same year where

 20  there's this severance between the

 21  75th percentile, the 2010 is the year when, in

 22  fact, there was a marked increase in the number

 23  of lawyers operating as PCs.

 24            So does this not lead us to conclude

 25  that CRA data is therefore increasingly
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 01  reflecting lower salaries for employed lawyers?

 02  And this is important for me to know whether

 03  that's your view, because then there's a whole

 04  question on the application of filters in that

 05  case.  Because it's very interesting, when you

 06  look at those two charts, that as a government,

 07  in fact, you would be absolutely right that

 08  judges' salaries follow the 75th percentile

 09  perfectly in line with self-employed lawyers

 10  coming from the CRA data, but that is absolutely

 11  going in different directions in 2010.

 12            MR. SHANNON:  I'm not sure if

 13  Mr. Rupar wants to start on that one or if he

 14  wants me to take this one?

 15            MR. RUPAR:  Well, I can start.

 16            I guess we go back to the problem we

 17  have with the professional corporation data.  We

 18  have the general trend line, but we don't know

 19  where the professional corporations are fitting

 20  within the various levels of income.  That's the

 21  difficulty we have.

 22            So the other point I would make as I

 23  believe is that the 75th percentile has not

 24  the -- the amount of income for the

 25  75th percentile, I don't think, has decreased at
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 01  all.  And if there was to be a huge exodus of

 02  higher earning counsel to professional corps,

 03  one would think that the 75th percentile would

 04  have a significant drop and I don't believe, I

 05  don't have the figure in front of me

 06  immediately, but I don't believe there's been a

 07  significant drop in that.

 08            So I'm not sure there's a direct

 09  correlation that you suggest there is, Madam

 10  Chair.

 11            MADAM CHAIR:  If you look at page 31,

 12  actually it would show that the 75th percentile

 13  has gone down because judges' salaries are

 14  actually way higher than the 75th percentile.

 15  So it shows that the 75th percentile did not

 16  follow pre -- what it did before 2010.

 17            MR. RUPAR:  Well, as I read the chart,

 18  it's been relatively stable.  There has been a

 19  dip and then it rose again near 2017, 2018, and

 20  2019.  So I don't know if, again, if the point

 21  of if there was a significant withdrawal of the

 22  higher end, there would be a marked change, but

 23  I'll -- perhaps Mr. Shannon could expand on

 24  this.

 25            MR. SHANNON:  I think and this goes to

�0305

 01  a point that Mr. Lokan made earlier this

 02  morning, he said, you know, if we replicate the

 03  salary to, I think it's 526, that those

 04  individuals would automatically be

 05  incorporating.  The simply doesn't -- the data

 06  doesn't bear that out.  There are individuals

 07  within the CRA data who are at the upper ends of

 08  income, thus the 75th percentile is where it is,

 09  and the CRA data does include that.

 10            I also just echo what Mr. Rupar said,

 11  that I don't think we can draw even a

 12  correlation there without data.  That's the

 13  problem.  That's why we requested the data.  And

 14  we don't have that data to make that connection,

 15  to make that causal link or even a correlation

 16  there, and I think that would be our position on

 17  that.

 18            MADAM CHAIR:  Okay.  Thank you.

 19            One last question for me for now.  On

 20  representative cost, I see the position of the

 21  judiciary and the government, but can I ask you

 22  one question, and I'm not saying this would ever

 23  happen, but let's say the government decides to

 24  bring forth to the Commission, during the four

 25  years, multiple requests.
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 01            Would it be fair then to say that the

 02  Quadrennial Commission could decide at that

 03  moment, depending on the request, whether to

 04  grant full cost versus two-thirds of the cost?

 05  Is that a possibility or it's not at all

 06  possible?  And again, it's a bit hypothetical

 07  because there was only one such request, I

 08  understand in the past and there's been no abuse

 09  of the process.  I'm just trying to see if

 10  that's a possibility.

 11            MR. RUPAR:  Well, if I understand the

 12  situation correctly, Madam Chair, the issue of

 13  representational costs -- are you talking about

 14  the ad hoc matter that was dealt with by the

 15  previous Commission?

 16            MADAM CHAIR:  Yes, yes.

 17            MR. RUPAR:  That matter, as I

 18  understand it, the issue of representational

 19  costs has been dealt with and we're waiting for

 20  an order from the Federal Court on that matter.

 21  So I think that it was dealt with in that case

 22  in the manner set out by the legislation.

 23            I'll have to -- if I may, I'll have to

 24  return perhaps after the break because I have to

 25  confer with my colleagues in our judicial
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 01  affairs office.  But I believe the answer is,

 02  no, there wouldn't be a jurisdiction to grant

 03  100 percent representational costs.  But that's

 04  with the caveat that I want to double check to

 05  make sure that I give the correct answer to the

 06  Commission on that.

 07            MADAM CHAIR:  Okay, that's great.

 08  Thank you very much.

 09            Peter, Margaret, do you have anything

 10  else?  We have about 12 minutes left on the

 11  time.  Witch of course we may have other

 12  questions at the end, by the way.  But I'm just

 13  trying to diligently use the time we have.

 14            MADAM COMMISSIONER:  No, I'm okay,

 15  Madam Chair.

 16            MR. COMMISSIONER:  I have nothing

 17  else.

 18            MADAM CHAIR:  Perfect.  So thank you

 19  very much, Mr. Rupar and Mr. Shannon, for taking

 20  the time and giving us some more time in

 21  advancing your reply.

 22            So we'll break for lunch and everyone

 23  come back at 1:30.  Again, I'm going to ask all

 24  parties not to disconnect.  At 1:30 it will be

 25  judiciary coming up.
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 01            So, Mr. Bienvenu, you your team will

 02  be ready to reply at 1:30.  Thank you.

 03            --  RECESSED AT 12:20 P.M.  --

 04            --  RESUMED AT 1:30 P.M.

 05            MADAM CHAIR:  You have the floor for

 06  30 minutes. I'll point out to you 10 minutes

 07  before the end of your time.  .

 08            MR. BIENVENU:  Thank you, Madam Chair.

 09  I thought it would be most useful to the

 10  Commission if my reply, to the extent possible,

 11  addressed points made by my friends in the order

 12  in which they were presented, but I have tried

 13  to regroup my reply submissions under the

 14  following broad themes, there are four of them.

 15  Evidentiary issues, generally; IAI; private

 16  sector comparator; and DM-3s.

 17            My friend, Mr. Rupar, began his oral

 18  submissions with a comment on process,

 19  cautioning the Commission against making a

 20  finding about the credibility of witnesses in

 21  circumstances in which witnesses have neither

 22  been heard nor cross-examined.  And I understood

 23  his remarks to be directed mostly to

 24  Mr. Gorham's evidence.  We're not seeking, Madam

 25  Chair, members of the Commission, a finding
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 01  about the credibility of Mr. Gorham.  What we

 02  felt duty bound to point out to the Commission

 03  is that Mr. Gorham's report contains opinions on

 04  matters falling outside of his expertise, that

 05  his report is inconsistent with the principle of

 06  continuity, and that his report, considered as a

 07  whole, is an advocacy piece more than it is an

 08  experts opinion.

 09            Now, Mr. Rupar sought to emphasize

 10  points on which there was little difference

 11  between Mr. Newell, the judiciary's actuarial

 12  expert and Mr. Gorham.  And specifically he

 13  contended that Mr. Newell agreed with

 14  Mr. Gorham's value of the judicial annuity.

 15  It's important to clarify the position.

 16            Mr. Newell disagrees with Mr. Gorham's

 17  attempt to include the disability benefit in the

 18  valuation.  And I understand that the government

 19  now appears to concede that the disability

 20  benefit should not be included in the valuation,

 21  contrary to Mr. Gorham's position.  But it

 22  remains that this was an area of disagreement

 23  not of agreement.

 24            Now, it is correct that in so far as

 25  the valuation of the annuity is concerned the
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 01  two experts are not far apart, but that is in

 02  relation to the calculation of the value of the

 03  judicial annuity under Mr. Newell's approach,

 04  which was not the approach advocated by

 05  Mr. Gorham.

 06            Now, the calculation of the value of

 07  an annuity is for actuaries to make and we

 08  accept that Mr. Gorham is an actuary.  But I

 09  need to be clear that the judiciary continues to

 10  reject the rest of Mr. Gorham's evidence.  And

 11  we submit that the Commission should, itself,

 12  reject evidence because it falls outside of his

 13  area of expertise, and because other witnesses

 14  who are experts in those areas have shown

 15  Mr. Gorham's evidence to be unfounded and

 16  superficial.

 17            And, specifically, the Commission

 18  should reject the proposed addition of an

 19  11.5 percent to the value of the annuity because

 20  it is plain, on the face of Mr. Gorham's report,

 21  that he failed to take account of known and

 22  accepted ways to avoid those costs, as explained

 23  in the second E&Y report.

 24            And as regards to that report, you

 25  will remember Mr. Rupar focusing on the word
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 01  "possibility" by E&Y, but take a look at their

 02  conclusions.  There is no doubt in their

 03  conclusion that they -- and I'll just read the

 04  extract:

 05                 "We believe that the additional

 06            cost at 16.6 percent, as stated in

 07            Mr. Gorham's report, would be

 08            overstated and does not reflect the

 09            true additional cost for a lawyer to

 10            replicate the judicial annuity."

 11            Now, I also invite the Commission to

 12  apply a measure of common sense to Mr. Gorham's

 13  mathematical pyrotechnics.  Place yourself in

 14  the shoes of a potential candidate for judicial

 15  appointment.  The prospect of acquiring, upon

 16  appointment, the future entitlement to a

 17  judicial annuity is not the same, it is not

 18  equivalent as having in one's bank account the

 19  capital amount needed to generate a revenue

 20  stream equivalent to the judicial annuity.

 21            Now, the other aspect of his evidence

 22  that the Commission cannot rely upon, and must

 23  indeed disregard, are his views on filters, and

 24  there are two reasons for that.  The first is

 25  that they are settled issues and the government
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 01  has not shown a demonstrated change that would

 02  justify reopening these issues.  But more

 03  importantly, those experts, and those who came

 04  before them, before previous Commissions, those

 05  experts were qualified to speak to these issues,

 06  contradict the evidence of Mr. Gorham and his

 07  arguments.

 08            Ms. Haydon tells you that it is a good

 09  thing not a bad thing to have filters, and it's

 10  a good thing that these filters narrow down the

 11  population sample because it allows greater

 12  precision.  And you summed it up well, Madam

 13  Chair, in your question, it is preferable to

 14  have quality over quantity.

 15            And I would say that the evidence

 16  before this Commission provides additional

 17  support for the imperative to apply one of those

 18  filters which the government seems to be going

 19  after, which is the low income exclusion.

 20  Please allow me to -- and that reason is the

 21  impact on the CRA data of the rise in the number

 22  of professional corporations.  And please allow

 23  me to read the first paragraph on page 6 of

 24  Professor Hyatt's second report.  Well, I'll let

 25  you read it.  I'm not going to read it into the
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 01  record.  So this is direct evidence supporting

 02  the relevance of a low income exclusion and

 03  evidence on the need to increase that low income

 04  exclusion from 60 to $80,000.

 05            Now, I might as well address now,

 06  because it concerns the use of expert evidence,

 07  the argument that the evidence contained in

 08  Mr. Szekely's report is not put forward as

 09  relating to comparators but, you were told, is

 10  merely for context.  Members of the Commission,

 11  for evidence to inform decision making the

 12  evidence must be shown to be both relevant and

 13  reliable.  And to characterize evidence as

 14  merely providing context does not dispense the

 15  government of demonstrating the relevance and

 16  the reliability of the evidence it is tendering.

 17            Ms. Haydon is a compensation

 18  specialist, she has 25 years of experience in

 19  this field and her report establishes, and is

 20  not challenged by any witness, that the

 21  compensation levels of doctors are simply not

 22  relevant to the task that is yours.  She

 23  expresses the same opinion about bare salary

 24  figures without an appropriate context attached

 25  to judicial positions in foreign countries.
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 01            She also points to the fact that the

 02  Commission has, over the years, developed two

 03  important and reliable comparators, and as

 04  regards to one of them, the DM-3 comparator, she

 05  points that it is a robust comparator because

 06  there is information available about the

 07  compensation measure for that comparator.

 08            I now turn to the IAI.  Now, Mr. Rupar

 09  has insisted on the fact that the 6.6 percent

 10  adjustment that was applied to judicial salaries

 11  was affected, to an unknown extent, by the

 12  impact of the pandemic on the job market, and

 13  this is not disputed.  But Mr. Rupar, in his

 14  oral submission, said nothing, not a word, on

 15  the fact that based on the evidence before the

 16  Commission, whatever impact the pandemic may

 17  have had on the IAI for 2020 this is most likely

 18  a self-correcting phenomenon.

 19            Now, this morning in answer to a

 20  question from the Commission Mr. Rupar said, we

 21  don't think it is going to be fully

 22  self-correcting because it was induced by the

 23  pandemic.  But, members of the Commission, the

 24  reverse is true.  It is because it was -- it is

 25  because the variation was caused by the pandemic
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 01  that it is self-correcting.  And I would like to

 02  refer you to the evidence of Professor Hyatt,

 03  his second report, page 7 under tab D.

 04                 "It would be expected that as the

 05            pandemic continues to recede and lower

 06            wage workers resume employment there

 07            will be downward pressure on the IAI,

 08            and that some (or all) of the

 09            component of the IAI increase

 10            experienced in 2020 attributable to

 11            the attrition from employment of lower

 12            wage workers would be reversed in the

 13            subsequent year (or years)."

 14            So that is the evidence before you.

 15  And I already mentioned in my main submission

 16  that there was direct reference to the

 17  self-correcting nature of the adjustment in

 18  paragraph 4 of the government's submission.

 19            MADAM CHAIR:  Can I ask somebody --

 20  can I ask every single person who is on this

 21  call to put themselves on mute, other than

 22  Mr. Bienvenu.  Thank you.

 23            MR. BIENVENU:  Now, you know by now

 24  that the only justification for the proposed cap

 25  is the notion that judges should share the
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 01  burden of difficult economic times.  I've made

 02  the point, what share of what burden?  And I've

 03  shown that the sentence relied upon by the

 04  government was taken out of context.  The one

 05  sentence in the PEI reference that is relevant

 06  to what the government proposes is at paragraph

 07  156, and it reads as follows:

 08                 "If Superior Court judges alone

 09            had their salaries reduced one could

 10            conclude that Parliament was somehow

 11            meting out punishment against the

 12            judiciary for adjudicating cases in a

 13            particular way."

 14            So the PEI reference stands as further

 15  proposition that judges cannot be singled out in

 16  the way that the government proposes.

 17            Now, in considering the proposal for

 18  the IAI, let's stand back and look at the

 19  forest.  If you accept the government's proposal

 20  you will worsen the problem that we have pointed

 21  to, to ask you to recommend an increase in

 22  judicial salaries.  And please recall the

 23  message that I was seeking to convey with the

 24  metaphor of the ocean liner.  If you accept the

 25  government's proposal you will set judicial
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 01  salaries in the wrong direction and it will take

 02  years to correct it.

 03  

 04            [SPEAKER'S AUDIO NOT COMING THROUGH.]

 05  

 06            -- in the private sector appointees to

 07  the Bench, and you have the evidence, very

 08  persuasive evidence I submit to you, of Justice

 09  Popescul.

 10            I turn to the private sector

 11  comparator.  And, of course, the most

 12  significant issue here is the impact on the

 13  usefulness and reliability of the CRA data, of

 14  the increase in professional corporations.  Now,

 15  you know, you have two parties taking very

 16  different stances in front of this admitted

 17  phenomenon.  The government said, you don't have

 18  enough evidence about the salary level of these

 19  lawyers, you shouldn't do anything about it.

 20  That's not helpful to the Commission.  The issue

 21  is there for anyone to see and you will need to

 22  confront it.

 23            But you have assistance in the

 24  evidence to draw conclusions about this

 25  phenomenon and its impact on the reliability of
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 01  the CRA data.  There is evidence about the

 02  increased prevalence of professional

 03  corporations, and you know that once a lawyer

 04  practices through a professional corporation it

 05  comes out -- he comes out or she comes out of

 06  the CRA data.  There is evidence as to which

 07  category of lawyers use PCs, they are high

 08  earning lawyers.  And Mr. Lokan and E&Y tell you

 09  that they are lawyers at an age where their

 10  expenses level off and it is advantageous to use

 11  a professional corporation.

 12            So you can and you must draw

 13  conclusions from this evidence.  And the first

 14  conclusion is that the CRA data underreports the

 15  income levels of self-employed lawyers.  We

 16  don't know by how much but we know it is

 17  significant, and E&Y supports that conclusion.

 18            Now, this evidence also helps you,

 19  members of the Commission, navigate through some

 20  of the government's assertions that you would

 21  know from personal experience to be suspect and

 22  incorrect.  And I'll give you just two examples,

 23  the chart at page 27 of the government's main

 24  submission is relied upon by the government to

 25  advance the proposition that private sector
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 01  lawyers' income peak at ages 44 to 47.  Now, we

 02  know that this is incorrect, and the only

 03  conclusion you can draw from this chart is that

 04  the underlying data is unreliable.  It seems to

 05  us clear that what this graph illustrates is the

 06  exodus of middle age, high-earning practitioners

 07  from the CRA data.  They have gone to practice

 08  under the professional corporation.

 09            Now, another graph that we submit

 10  defies common experience and common sense is the

 11  graph at page 18 of the government's reply

 12  submission.  This was shown to you yesterday by

 13  Mr. Shannon.  Now, this graph purports to show

 14  the trends of appointment of partners versus

 15  nonpartners.  And at footnote 60 the government

 16  tells us that these statistics were collected

 17  from appointment announcements listed by the

 18  Department of Justice between 2011 and 2020.

 19  You don't have the underlying data, it cannot be

 20  reviewed.  But ask yourself this question, is it

 21  believable that in 2011, 60 percent of those

 22  appointed from law firms were nonpartners?  Is

 23  it not more incredible still to believe that

 24  that proportion went up to 80 percent in 2014?

 25  You cannot rely on public announcements to
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 01  determine the status of a given appointee.  And

 02  we don't even know if the universe of reference

 03  are only appointees coming from the private

 04  sector.

 05            Now, Madam Chair, you asked a question

 06  concerning the "recommended" and "highly

 07  recommended" categories and how does one

 08  reconcile these categories with the objective of

 09  recruiting outstanding candidates?  We say that

 10  the reinstatement of the "highly recommended"

 11  category was a welcome indication by the

 12  government of its wanting the ability to

 13  discern, among recommended candidates, those

 14  that are highly recommended.  And that's an

 15  excellent development that promotes attainment

 16  of the objective of recruiting outstanding

 17  candidates to the Bench.  But the problem,

 18  identified by Chief Justice Popescul, is the

 19  change in the composition of the pool and the

 20  fact that highly suitable candidates coming from

 21  the private sector are no longer in that pool in

 22  sufficient numbers.  And bear in mind that there

 23  are constraints to the choice of potential

 24  appointees.  You may want criminal law

 25  expertise, family law expertise and,
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 01  importantly, there is a diversity imperative.

 02  So a narrow pool with these constraints is

 03  insufficient.

 04            Now, my next topic is DM-3s, it's my

 05  last topic.  And by way of introduction to this

 06  topic let me say that this long-term comparator,

 07  and the value of this long-term comparator, its

 08  principal nature, are all exemplified by the

 09  circumstances we find ourselves in in this

 10  Commission cycle.  Because we know that we have

 11  issues with the compensation measure of the

 12  private sector comparator.  And there was a time

 13  where there was -- we didn't even have data

 14  coming from CRA to inform us about the private

 15  sector comparator.  So in these circumstances,

 16  just as when we didn't have data from CRA, the

 17  principal DM-3 comparator can serve as an

 18  anchor.  You can use it as a principal anchor to

 19  formulate your recommendation.  That is its

 20  value.

 21            Now, the suggestion was made by my

 22  friend, Mr. Shannon, that there is a

 23  contradiction between the judiciary reproaching

 24  the government for relitigating filters, on the

 25  one hand, and on the other inviting you to look
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 01  not at the block comparator but at the actual

 02  average compensation of DM-3s.  There is no

 03  contradiction.

 04            If you take a look at the table at

 05  page 36 of the government's main submission you

 06  will see that every year since 2004 the salary

 07  range of DM-3s, and their midpoint salary, has

 08  increased in parallel with average salary.

 09            Now, in 2017 we are faced with an

 10  unprecedented situation.  For the first time

 11  since 2004 the salary range of DM-3s remains

 12  unchanged and it has remained flatlined since

 13  then.  How can the government say that the block

 14  comparator continues to be a reliable measure

 15  for the compensation of DM-3s when you see

 16  that it doesn't represent reality?  While the

 17  block comparator was sitting idle in 2017 to

 18  2020, the compensation of DM-3s went up

 19  year-after-year.  And this goes, members of the

 20  Commission, to the credibility of what you are

 21  asked to do.  What credibility would there be in

 22  comparing judicial salaries with the block

 23  comparator that you see doesn't reflect reality?

 24            Now, please note that the government

 25  did not provide an explanation for the

�0323

 01  flatlining of the DM-3 comparator.  When we got

 02  those figures we immediately wrote to the

 03  government and we said, Are these figures

 04  correct?  We never received an explanation.

 05  Obviously there has been a change in the manner

 06  in which the government is remunerating its

 07  Deputy Ministers and they are getting steady

 08  increases, but otherwise then through a change

 09  in the base salary range.

 10            Now, the government, and this is in

 11  response a point that was raised indirectly

 12  yesterday by you, Madam Chair.  The government

 13  repeats its argument, we've been hearing it for

 14  fifteen years, that the individualized nature of

 15  the DM-3 compensation causes a high degree of

 16  variability in the total average compensation of

 17  DM-3s.  But if you look at the graph on

 18  page 35 of the judiciary's main submission you

 19  will see that total average compensation has

 20  not, in fact, been highly variable, it has

 21  consistently increased over the years.  And

 22  there were two bumps, and that was when there

 23  was an increase to the maximum performance pay

 24  of Deputy Ministers from 10 percent to

 25  20 percent.  And you have that explanation at
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 01  paragraph 38 of the government's reply

 02  submission.  So it is not the case that the

 03  small number of DM-3s leads to wild variation

 04  in the overall compensation.

 05            Now, this brings me to my last point,

 06  and I see that I have two minutes to convey it

 07  to you.  And that is to respond to the

 08  government's characterization of the basis for

 09  the judiciary's salary proposal as formulaic.

 10  You remember Mr. Shannon told you that we were

 11  applying a formulaic approach to our proposal.

 12            Members of the Commission, this is a

 13  mischaracterization of the reasoning supporting

 14  the judiciary's proposal; and you need only look

 15  at paragraphs 146 to 149 of our main submission.

 16  We explain in paragraph 147 that as of

 17  April 1st, 2019, there was a 14 percent

 18  difference between judicial salaries and the

 19  compensation of DM-3s.  And we showed that the

 20  projected difference at the end of the

 21  Commission cycle would be 8.5 percent.  And we

 22  observed that the 8.5 percent is beyond the

 23  7.3 percent that the Levitt Commission had said

 24  test the limits of rough equivalence.  And at

 25  paragraph 154 we asked the Commission to give
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 01  consideration to that gap.  And our proposal was

 02  for a recommended increase that would reduce

 03  that gap by one half; nothing formulaic about

 04  that, one half.  And the one half is the 4.25

 05  that is proposed to be implemented over a

 06  two-year period at the end of the cycle,

 07  recognizing the situation in which the

 08  government finds itself.

 09            Now, I leave you with the chart at

 10  page 37 of our reply submission.  And if you

 11  look at the bottom line this is our ocean liner.

 12  And your very important responsibility is to

 13  determine in which direction is it going to

 14  point?  In which direction must it point, in

 15  light of the evidence before you?

 16            And I invite you to carefully consider

 17  the concern that was conveyed by Chief Justice

 18  Popescul's evidence, and to draw confidence in

 19  the anchor of the DM-3 comparator at a time when

 20  the other comparator is fraught with the

 21  difficulties that we know.

 22            MADAM CHAIR:  I was cutting you off

 23  because of the time, but I assume you're

 24  finished?

 25            MR. BIENVENU:  I was going to simply
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 01  say that I'll be glad to answer any questions

 02  that you may have.

 03            MADAM CHAIR:  Perfect.  I think we

 04  will hold those for after the break so that we

 05  can have the reply of Chief Justice Bell.

 06            Chief Justice Bell, do you need the

 07  time?  Or your representative?

 08            CHIEF JUSTICE RICHARD BELL:  Thank you

 09  very much, Madam Chair, yes, the representatives

 10  will speak, Mr. Meehan and I believe

 11  Mr. Scanlan.

 12            MR. MEEHAN:  I'm here but my video is

 13  turned off by -- I can start the video now.

 14            MADAM CHAIR:  We can see you.

 15            MR. MEEHAN:  Thank you, Chief Justice

 16  Bell.  During the break  Mr. Giordano and I

 17  consulted with CMACC, or Court Martial Appeal

 18  Court of Canada judges.  So I briefly speak on

 19  behalf of Chief Justice Bell, Justice Scanlan,

 20  currently of the Nova Scotia Court of Appeal and

 21  my colleague Mr. Giordano.

 22            The Honourable Peter Griffin asked an

 23  important and relevant question as to the

 24  jurisdiction of this Quadrennial Commission to

 25  deal with CMACC judicial concerns and issues;
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 01  and asked appropriately and pointedly whether

 02  those concerns and issues fit squarely within

 03  the jurisdiction of this honourable Commission?

 04  I responded yes, and that remains so for these

 05  additional reasons, and there are six, very

 06  briefly.

 07            Number one, the Fish Inquiry formally

 08  called The Independent Review Authority is

 09  partially a misnomer.  The name is a misnomer

 10  because that Independent Review Authority or the

 11  Fish Inquiry has no authority to deal with

 12  matters falling within the purview of the Judges

 13  Act.

 14            Number two, the legal reason for the

 15  independent review authority not having

 16  jurisdiction to make recommendations under the

 17  Judges Act is because it is military only, not

 18  judges only.  It deals with -- specifically

 19  deals with the National Defence Act not the

 20  Judges Act.  So it's military only and not

 21  judge's only, and this is judges only.  Judges

 22  is the business of this honourable Commission.

 23            Number three, this honourable

 24  Commission does have that jurisdiction, matters

 25  falling squarely within part 1, statutorily,
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 01  that's a jurisdiction within part 1 of the

 02  Judges Act.

 03            Number 4, the office of the Chief

 04  Justice of CMACC, via the current Chief Justice

 05  and Justice Scanlan, have raised concerns with

 06  each of you as to concerns and issues directly

 07  referable to part 1.

 08            Number five, importantly, and why this

 09  honourable Commission is important, is so

 10  important in fact, is with regard to this

 11  honourable Commission the government has a

 12  constitutional obligation to respond to a report

 13  of this Commission.  The government must say why

 14  it is or is not deciding to act on the

 15  recommendations of this honourable Commission.

 16  And that's clear from the Supreme Court of

 17  Canada decision in a case called Bodner, the

 18  citation is, 2005 SCC44, paragraphs 22 through

 19  to 27.  And, interestingly, that judgment is

 20  written by the court not by a judge, by the

 21  court.  So there is no similar constitutional

 22  obligation on government with regard to the Fish

 23  Inquiry.

 24            And last, number six, Mr. Rupar, for

 25  the government, stated that government can and
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 01  does deal with policy issues, "policy issues"

 02  herein.  CMACC agrees, this honourable

 03  Commission can likewise deal with policy issues

 04  and policy recommendations, recommendations

 05  directly referable to judges.

 06            Chief Justice Bell, Justice Scanlan,

 07  Mr. Giordano, is there anything else that you

 08  would like to say?

 09            JUSTICE EDWARD SCANLAN:  Yes, I'd like

 10  to add or make some comments.

 11            As pointed out by Mr. Meehan, I

 12  suggest to you that there is a distinct

 13  nonconcurrent jurisdiction as between the Fish

 14  Inquiry and your Commission.

 15            The Fish Inquiry finds its authority

 16  in the National Defence Act.  Only this

 17  Commission has jurisdiction afforded to you

 18  under the Judges Act.  You have the authority to

 19  deal with both, specific and general judicial

 20  benefits under part 1 of the Judges Act.

 21  Mr. Meehan has outlined that quite adequately.

 22            This is reflected in past

 23  recommendations, which I noted this morning

 24  where you made recommendations in relation to

 25  judges and supernumerary benefits; that benefit
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 01  is tied to a court.  And this Commission can

 02  clarify any uncertainty as it relates to the

 03  CMACC Chief Justice and his supernumerary

 04  entitlement, specifically including which court

 05  he would serve that in.

 06            Our submissions of March 26th, 2021,

 07  pages 9 through 11 dealing with the issue of

 08  jurisdiction, suggest how the issue can be dealt

 09  with under the Judges Act, not the National

 10  Defence Act; through amendments to section 28,

 11  and 31 of the Judges Act.

 12            What's more important, it's a fact

 13  that the Fish Inquiry has no authority to make

 14  recommendations to amend the Judges Act.  In

 15  fact the government does not even have to

 16  respond to the Fish Inquiry and the

 17  recommendations.

 18            There is a problem trying to serve two

 19  task masters.  This is real and it's ongoing.  I

 20  said this morning that it's not beyond the pale

 21  that a source court would say to the CMACC Chief

 22  Justice, fit your CMACC work in where, when and

 23  how you can.  I want to read you, in part, an

 24  email that was received by the Chief Justice

 25  since I spoke this morning.  The part that I
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 01  want to read you, and it comes from an official

 02  in the source court.

 03                 "You were appointed to the

 04            Federal Court in 2015 and have not

 05            resigned since.  Until the time you

 06            do", the trial co-ordinator is named,

 07            "will continue to do her job by

 08            filling up your agenda as a Federal

 09            Court judge, leaving you the entire

 10            discretion as to how you are using

 11            your CMACC time."  (As read.)

 12            If there was ever a more direct

 13  frontal attack on a court, the Chief Justice of

 14  a national court sitting and hearing cases where

 15  he is being told by a trial court how much time

 16  he is going to get because they fill the rest of

 17  his time up.  That is a direct, frontal attack

 18  by a source court.  It has allocated to itself

 19  the exclusive authority to decide how much time

 20  CMACC justice has to do his work.  It's a

 21  frontal attack on his judicial independence and

 22  on the judicial independence of the court.  It's

 23  ongoing, it's real, and it's not a figment of

 24  somebody's imagination or saying it might come

 25  up in the future.  This is an attack, like I
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 01  said, on the Chief Justice and his court.

 02            I think that this may have been

 03  covered by Mr. Meehan already, but the third

 04  independent review of the National Defence Act

 05  may make recommendations with respect to the

 06  National Defence Act.  That's the mandate for

 07  the Fish Inquiry.

 08            I suggest to you, with respect, that

 09  Justice Fish is not likely to address concern

 10  with the Judges Act and, I already said, the

 11  government is not required to respond.  Matters

 12  of judicial benefits, such as supernumerary

 13  status of the Chief Justice, will probably not

 14  be dealt with by him.

 15            So where is the proper forum I ask?

 16  And there may be a slight overlap between the

 17  two bodies, but I suggest to you that he has no

 18  authority within the Judges Act.  And even if he

 19  was to make recommendations that should not

 20  exclude the jurisdiction of this Commission.

 21  This Commission is the right place, the right

 22  body to make recommendations that could very

 23  easily fix this problem.

 24            And I would urge this honourable

 25  Commission to make recommendations to the
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 01  Government of Canada and to note the Chief

 02  Justice's concerns regarding independence.  This

 03  will ensure that the government must at least

 04  respond.  The Supreme Court of Canada confirms

 05  their obligation to respond in the Borden case,

 06  that's at paragraph 22 and 27 of our

 07  submissions.  Thank you very much.

 08            MADAM CHAIR:  Thank you very much,

 09  Justice Scanlan.

 10            Now, we're a bit over time but I can

 11  allow Chief Justice Bell if you have anything to

 12  add over the arguments already advanced.

 13            CHIEF JUSTICE RICHARD BELL:  Thank you

 14  very much.  I did not plan to say anything and I

 15  appreciate the opportunity to address you.

 16            I was appointed to the court -- the

 17  Court of Queen's Bench in New Brunswick in 2006.

 18  I was appointed to the New Brunswick Court of

 19  Appeal in 2007.  I served on that court until

 20  2015 when, on the same day, I was appointed to

 21  the Federal Court, Court Martial Appeal Court

 22  and as Chief Justice of the Court Martial Appeal

 23  Court.

 24            That court, the Court Martial Appeal

 25  Court I hold dear, I want the very best for it
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 01  and I could retire June 27th of this year.

 02  There is no personal gain in any of this for me.

 03  I have dutifully served my time for six and a

 04  half years.  I am eligible to go June 27th.  I

 05  am a firm believer in term limits for Chief

 06  Justices.  I told the Chief Justice of the

 07  Federal Court, and I told those who cared to

 08  listen at the time that I took the job, that I

 09  would be there for seven to ten years.  I

 10  believe that Chiefs should serve a minimum of

 11  seven years and by ten years they should be

 12  gone.

 13            So there is no personal gain in this,

 14  but this court, and our service men and women,

 15  deserve the separation of these two courts.  I

 16  shouldn't say "these two courts", the Court

 17  Martial Appeal Court from any source court.

 18  Because the Chief Justice could come from the BC

 19  Court of Appeal.  Historically it's been the

 20  Federal Court or the Federal Court of Appeal,

 21  that is not written in legislation anywhere.

 22  Chief Justice -- or Justice Scanlan, were he not

 23  supernumerary, could become Chief Justice of the

 24  Court Martial Appeal Court sitting in Nova

 25  Scotia.
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 01            So there is no personal gain in this,

 02  it is for the betterment of our military men and

 03  women serving Canada.  And they need an

 04  independent Court Martial Appeal Court that is

 05  not tied to any source court that effectively

 06  gives a Chief Justice two masters.  Thank you.

 07            MADAM CHAIR:  Thank you very much,

 08  Chief Justice Bell.  And thank you, Mr. Meehan

 09  and Justice Scanlan, for your remarks and reply.

 10            We're now ready to go to Mr. Justice

 11  Chamberland.  Do you need a right of reply?

 12            JUSTICE JACQUES CHAMBERLAND:  Yes.

 13            MADAM CHAIR:  You have ten minutes.

 14            JUSTICE JACQUES CHAMBERLAND:  I'm

 15  usually the one who say that to lawyers but

 16  fine.  I can put myself in their shoes for once.

 17            First of all, the argument with

 18  respect to the diminishing support for what we

 19  are proposing and requesting.  First of all, I

 20  repeat, we don't know whether support is

 21  diminishing.  We don't know what level it stands

 22  at now.  What I do know is that 32 of the 32

 23  judges of the Court of Quebec are in favour.

 24  But to say that the support has gone from 99 in

 25  2008 to 32 in 2021 across Canada is based on
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 01  threadbare evidence.

 02            I don't believe I'm wrong when I say

 03  that among all the appellate judges in the

 04  remainder of Canada, there must be some, I don't

 05  know how many, but there must be some who are in

 06  favour of the compensation gap.  As was the case

 07  at the time under the other Commissions,

 08  previous Commissions, that must be in favour of

 09  a salary differential.

 10            Now, the debate has been under way for

 11  over twenty years, as it happens.  And it would

 12  be normal for a certain amount of fatigue to set

 13  in and a certain amount of discouragement by the

 14  appellate judges.  Keep in mind that there's a

 15  small number of us, we're spread all over

 16  Canada, we don't have an association for

 17  ourselves only.  And it is quite difficult to

 18  keep on defending such a debate with people as

 19  well organized as is the government of Canada.

 20            In any event, as I've already said

 21  earlier, this issue of support for this request

 22  is a red herring, it's a smoke screen.  The real

 23  question is whether the Rémillard Commission was

 24  right to reverse the issue, the stand on

 25  principle taken by the earlier Commissions in
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 01  the absence of any significant change in

 02  circumstances.

 03            Which brings me to the second point

 04  raised by Mr. Rupar, who states that the drop in

 05  support, supposing it's true, represents such a

 06  significant change, a change in circumstances,

 07  that it justifies the Rémillard Commission's

 08  position to reverse the decision on principle,

 09  adopted by the two Commissions that had preceded

 10  it.

 11            I completely disagree with his

 12  position.  The decision to provide higher

 13  compensation for appellate judges versus their

 14  trial court colleagues, taking nothing away from

 15  the job that the trial judges do obviously, but

 16  this has nothing to do with the number of

 17  appellate court judges who are in favour or

 18  against.

 19            The Block Commission's decision was

 20  based on the criterion spelled out in article

 21  26.  First of all, an objective, relevant

 22  factor.  I think it's under 26(1.1), factor (d).

 23  So what is this objective and relevant factor?

 24  Well, it's the roles and responsibilities of the

 25  appellate judges.
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 01            Second criterion, the adequacy of the

 02  compensation, the treatment of the appellate

 03  judges versus the trial judges.

 04            These are the factors that underlie

 05  the decisions.  It's not the number of appellate

 06  judge whose are for or against.  And as I said

 07  earlier, the court hierarchy in Canada hasn't

 08  changed since 2008 and the roles and

 09  responsibilities of appellate judges have not

 10  changed either.  So it's a matter of correcting

 11  -- their role is to correct mistakes made in

 12  trial court.  And basically the support of

 13  appellate judges may fluctuate through time, but

 14  it doesn't change anything with regard to the

 15  decision of principle adopted by the Block and

 16  Levitt Commissions.

 17            It is not a matter of a change of

 18  circumstances, as would be the case, for

 19  example, if the roles and responsibilities of

 20  the appellate judges, if any such change had

 21  happened that would be indeed a change of

 22  circumstance but it hasn't happened.

 23            I'd like to draw your attention to

 24  paragraph 106 of the Rémillard Commission

 25  report.  I won't come back to the issue of the
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 01  drop in support but I'd like to say something

 02  about the lack of unanimity.  Since when do we

 03  have to be unanimous?  Unanimity is not a

 04  relevant factor.  That is not what we base our

 05  decisions on.  It's not a relevant factor with

 06  respect to the substance of the decision taken

 07  by the Block and Levitt Commissions.

 08            Then we are told that the Ontario

 09  Court of Appeal has not taken a stand.  Well

 10  what can I say about that?  Okay, they haven't

 11  taken a stand.  They have not said what they

 12  feel.  But what does that matter?  It's into

 13  because the Ontario colleagues haven't said

 14  anything in either direction that this reduces

 15  the value, the power of the argument that has

 16  been raised, and which had already been accepted

 17  by the Block and Levitt Commissions.  Let's not

 18  lose sight of that.

 19            Mention is then made of the

 20  Association of the Ontario Superior Court

 21  judges, 328 who are against such a salary

 22  differential.  And my attitude would be, so

 23  what?  I'm pretty much sure that 90 percent of

 24  the Association is made up of trial judges.  So

 25  as far as I'm concerned that's not significant.

�0340

 01            Ask around you, you'll discover that

 02  most people around you in your neighbourhood, or

 03  friends and family think that appellate judges

 04  already make more money that trial judges.  I

 05  know that Commissioners who were parts not of

 06  investigation Commission but rather inquiry

 07  Commissions such as yours, and before joining

 08  such Commissions they were sure that there was a

 09  salary differential in favour of appellate

 10  judges.  It was like a kind of epiphany when

 11  they discovered it wasn't the case.

 12            As for the last comment in paragraph

 13  106, comment by the Chief Justice with respect

 14  to his compensation versus the puisne judges of

 15  the appellate court, that's not argument of

 16  substance.  That's pure accounting.  And the

 17  Block Commission had taken this into account by

 18  setting not at 6.7 percent the differential but

 19  at three point something percent.  And I

 20  suppose, although they didn't say so, I suppose

 21  they wanted to have a salary differential

 22  between the appellate judges and their Chiefs,

 23  as it were.

 24            I'd like to come now to my final

 25  point.  And at the end of what I was talking
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 01  about this morning I mentioned that I find the

 02  situation distressing.  Why?  Well, because I

 03  get the uncomfortable sensation that the

 04  appellate judges have been struggle for more

 05  than twenty years to get recognition of a

 06  principle, which is that they get a higher

 07  salary than the trial judge, which is

 08  100 percent commonsensical?  It's not because

 09  we're better than anyone else, it's because we

 10  have find ourselves at a certain echelon in the

 11  Canadian judicial hierarchy, which means that we

 12  can overturn decisions taken by other judges in

 13  courts below ours in the pyramid.  The same

 14  happens in corporations.

 15            Madam Chairman, you've had experience

 16  of this.  The president of a corporation makes

 17  more money than the vice-president.  And this

 18  isn't a debate that has to be revisited every

 19  single year.

 20            In the McLellan Commission mention was

 21  made, and I find this amusing actually because

 22  it refers to the army, and we've just talked

 23  about CMACC, going back to the army.  And the

 24  McLellan Commission said a Colonel is paid more

 25  than a Major, this is normal.  DM-3s in the
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 01  government, I mean, I'm not familiar with the

 02  structure but I know that Deputy Minister is

 03  better paid than an Assistant Deputy Minister.

 04  DM-3 is paid more than a DM-2.

 05            So I think that this is what makes

 06  this whole process so exhausting.  Because the

 07  Commission -- prior Commissions have twice

 08  agreed with our request and the governments have

 09  not acted.  I understand that in 2008 there was

 10  a financial crash and things were difficult, but

 11  seven years lapsed between then and the

 12  Rémillard Commission once again examining the

 13  merits of the case.  The government had seven

 14  years to act and did nothing.  So we're finding

 15  ourselves in the position that we're

 16  experiencing now.

 17            I thank you for your patience and I

 18  apologize if I get a little bit carried away in

 19  my tone, but I can tell you that this is a

 20  debate that has been going on and on and never

 21  seems to want to end.

 22            Thank you very much and thank you for

 23  giving me the opportunity speak.

 24            MADAM CHAIR:  Now, what we will do is

 25  we would like the Commission to take a 15-minute
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 01  break, so that would bring us to 2:40, so that

 02  we can put together questions and come back to

 03  the various parties, but expect mostly to the

 04  government and the judiciary.  So if we can get

 05  back at 2:40.

 06            --  RECESSED AT 2:25 P.M.  --

 07            --  RESUMED AT 2:40 P.M.  --

 08            MADAM CHAIR:  Thank you much for the

 09  time you have devoted to your presentations.  We

 10  have some questions we would like to submit to

 11  you.

 12            And then I've got a list, which is

 13  going to be a bit of homework for some of you.

 14  [inaudible] and Mr. Bienvenu, you should be

 15  prepared since it is exactly the same question I

 16  did ask Mr. Lokan this morning.

 17            Given that you believe the IAI is

 18  self-corrective I assume the judiciary would be

 19  ready to accept the consequences of a negative

 20  IAI, when we all know that salaries will only be

 21  reviewed down the line, if that ever happens.

 22  It is not anticipated at this point but if it

 23  does happen.

 24            MR. BIENVENU:  Madam Chair, we did not

 25  ask for a floor and we are not asking for a
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 01  floor.

 02            MADAM CHAIR:  Thank you very much.

 03  Margaret, I believe you do have a question of

 04  the judiciary.

 05            MADAM COMMISSIONER:  Yes, Madam Chair.

 06            Mr. Bienvenu, you yesterday, but also

 07  today in your reply, pointed out the particular

 08  importance of the DM-3 comparator in view of

 09  some of the lack in the private sector

 10  comparator, which we've gone at at length so I

 11  won't repeat that.

 12            I wonder though, should we not --

 13  particularly given its importance, look at the

 14  difference in value of pension as well with

 15  regard to that comparator?

 16            MR. BIENVENU:  Yes.  I was hoping you

 17  would ask me that question, Madam Bloodworth,

 18  because this is a good example of the government

 19  seeking to move the goalpost.

 20            I would like to draw attention to

 21  paragraph 71 of the report of the Rémillard

 22  Commission.  And I don't know if my colleague

 23  can put it up?  And the sentence I'm drawing

 24  attention is this, this is the first paragraph

 25  in which the Commission deals with the value of
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 01  the judicial annuity.  And the Commission says:

 02                 "We must consider more than

 03            income when comparing judges' salaries

 04            with private sector lawyers' pay.  The

 05            judicial annuity is a considerable

 06            benefit to judges and is a significant

 07            part of their compensation package."

 08            Then the Commission goes on to say

 09  this:

 10                 "Deputy Ministers also have

 11            pensions of considerable value so we

 12            do not need to consider the value of

 13            the judicial annuity when examining

 14            the public sector comparator."

 15            So that has been the position for as

 16  long as I can trace.  And this is another good

 17  example of the government seeking to move the

 18  goalpost when -- to suit its purpose.  And it

 19  seems that the purpose is whatever we can use to

 20  put forward the position that judges earn enough

 21  or too much we will use.  And that's one of the

 22  recent finds.

 23            MADAM COMMISSIONER:  So the fact that

 24  now the government has put forward an expert

 25  opinion, or their expert report that the value
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 01  of that pension is half -- about half that of

 02  the judiciary you think we should not consider

 03  that at all?

 04            MR. BIENVENU:  I don't think you

 05  should consider it without a full evidentiary

 06  contribution of all parties on this question.

 07  No, I don't think you should.

 08            MADAM COMMISSIONER:  Okay.

 09            MR. BIENVENU:  There is very little

 10  information on the basis for this evaluation.

 11  It's relegated to a footnote in Mr. Gorham's

 12  report and there is no evidence from the

 13  government on this, apart from Mr. Gorham's

 14  report; and no evidence from the judiciary

 15  either.

 16            So, you know, as I said, this is not a

 17  matter that was considered in the past and that

 18  explains why we didn't put any evidence on it.

 19  And I'm not even aware that the information

 20  needed to form a view on this is information

 21  that is available to us.  So that's the

 22  position.

 23            MADAM COMMISSIONER:  Thank you

 24  Mr. Bienvenu.

 25            MADAM CHAIR:  I now have -- unless,
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 01  Peter, you have any additional questions in the

 02  meantime?  No?  Okay.

 03            I have a series of eight follow-ups

 04  that I'd like you to take into account, and I

 05  think many are governments but also the

 06  judiciary.

 07            The first one maybe I can ask

 08  Mr. Shannon, you have -- thank you for your

 09  letter that you sent to us responding to some of

 10  the questions we asked yesterday.

 11            I note in the question 1 I did ask for

 12  the salary range as of April 1, 2021.  You seem

 13  to say that the most recent salary range is the

 14  one of April 1, 2020.  So am I to understand

 15  correctly there is no salary range dated

 16  April 1, 2021, right now?

 17            MR. SHANNON:  We don't have that

 18  information currently.  That was not the

 19  information provided in the record.  We received

 20  updated information in January of 2021 from the

 21  Privy Council office on Deputy Ministers.  We

 22  don't have the current salary to April 2, 2021.

 23  But what I can offer to do is go back and see if

 24  we can get that information but we don't have it

 25  currently.
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 01            MADAM CHAIR:  Okay.  We would like you

 02  to give to us, and if for any reason it is not

 03  available I'd like to know why it is not

 04  available.  And the why if it's not available,

 05  and the why it's not available, is when are

 06  salary increases made?  Are they made as of

 07  January?  Or I would assume here that they're

 08  made as of April, for instance.  Any salary

 09  adjustments that would be made for DM-3s would

 10  be as of April 1.  So they could be made in

 11  April 30th, but I just want to understand there

 12  is a salary range April 1, 2021, and if there's

 13  none why?  And if there's none, well when do you

 14  actually increase salaries so I understand what

 15  happened to that salary range.

 16            MR. SHANNON:  Understood.  I will get

 17  back to you on that.

 18            MADAM CHAIR:  Perfect.  Thank you very

 19  much, Mr. Shannon.

 20            And number 2., CRA data for

 21  professional corporations.  I understand from

 22  Mr. Rupar and Mr. Bienvenu that you will look at

 23  checking a bit more.  If there is anything we

 24  can do to help the Commission on this issue, and

 25  if not so that we have a better understanding of
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 01  the obstacles that we all face in getting the

 02  data.

 03            Number 3, Mr. Griffin asked Mr. Rupar,

 04  you mentioned you would try to obtain the

 05  information whether the IAI component includes

 06  information derived from the income of lawyers

 07  through professional corporations.

 08            Number 4 --

 09            MR. RUPAR:  Madam Chair, if you like I

 10  can answer that question now.

 11            MADAM CHAIR:  Perfect.  I'd love it.

 12            MR. RUPAR:  Our information, and this

 13  is subject to -- my friend Mr. Bienvenu may have

 14  different views.  But our information is that

 15  the IAI does not include professional

 16  corporations, it only covers employee wages.

 17            The only slight caveat would be is if

 18  a professional corporation -- in a professional

 19  corporation if a lawyer treated themselves as an

 20  employee of that professional corporation then

 21  it might.  That's what I'm told the caveat would

 22  be but generally I'm told it would not.

 23            So the only thing I would add is if

 24  afterwards Mr. Bienvenu and I discover other

 25  information we'll correct it and give it to you.
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 01            The other thing, while I have your

 02  attention, you asked me -- this might be on your

 03  list, this morning about whether or not you can

 04  make recommendations with respect to

 05  representation costs of an ad hoc, and I think I

 06  said to you that you could only do two thirds.

 07  And I've been told that you could make

 08  recommendations as you deem appropriate, is the

 09  best way to put it.

 10            So I just -- if I led you down the

 11  wrong path I'm now correcting that path.

 12            MADAM CHAIR:  That's great.  Thank you

 13  very much.  It was on my list.

 14            Mr. Bienvenu.

 15            MR. BIENVENU:  Madam Chair, I'd like

 16  to address this question, if I may.  The Act

 17  says what it says on the reimbursement of

 18  representational costs.

 19            In the context of the Minister's

 20  referral that occurred in the recent Quadrennial

 21  cycle, we asked for reimbursement of the

 22  judiciary's full representational costs on the

 23  same basis as those put forward in our main

 24  submission; in support for our recommendation

 25  that in those rare instances the judiciary be
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 01  reimbursed its full representational costs.

 02            Now, in response to our request for

 03  full representational costs, what the Commission

 04  decided was that it could not order

 05  reimbursement of our full representational

 06  costs.

 07            Now, it is, I think, clear that the

 08  Commission could recommend to the government to

 09  modify the Act so as to provide.  But I just

 10  want to point out that that happened in that

 11  last Minister's reference.  We asked for full

 12  representational cost.  I think we are right

 13  that in those circumstances there should be

 14  reimbursement of full representational cost.

 15            It is unfair to impose on the

 16  judiciary the cost of their participation in a

 17  process where they have the constitutional

 18  obligation to participate in that process, and

 19  it is their participation that gives legitimacy

 20  to the process.  The Commission would not be

 21  helped if there were such a reference by the

 22  Minister and only the government participated.

 23  The government -- the Commission needs the

 24  judiciary to participate.  So we say that in

 25  those rare instances where there is a special
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 01  Minister reference the fair outcome is for the

 02  judiciary to be fully compensated for its

 03  representational costs.  And the last time

 04  around the Commission felt that it didn't have

 05  that leeway, and that's what I want to make

 06  clear.

 07            MADAM CHAIR:  Okay.  Thank you.

 08            Any comments that you have on the IAI

 09  component itself?

 10            MR. BIENVENU:  No.  Simply to confirm

 11  that my understanding is exactly the one that my

 12  friend, Mr. Rupar, has just conveyed to the

 13  Commission.

 14            MADAM CHAIR:  Perfect.  Thank you.

 15            Mr. Rupar, there is also the

 16  legislative history around the 7 percent cap and

 17  the many amendments, as my colleague Mr. Griffin

 18  has raised.

 19            MR. RUPAR:  Yes.  I'm sorry, we have

 20  started work on that.  We just want to make sure

 21  we have everything in one package that we'll

 22  send off in short order in the next few days

 23  hopefully.

 24            MADAM CHAIR:  That's perfect.

 25            MADAM COMMISSIONER:  Madam Chair, if I
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 01  can just -- if you could include, Mr. Rupar, any

 02  discussion of the cap either at Committee or in

 03  the House that would be helpful as well.

 04            MR. RUPAR:  Yes, we'll take that under

 05  note, Commissioner Bloodworth.

 06            MADAM COMMISSIONER:  Thank you.

 07            MADAM CHAIR:  That's perfect.

 08            Mr. Shannon, you did answer in

 09  question 4 of your letter last night, and I was

 10  still grappling with -- we want to make sure we

 11  understand the source of applicants, the 1200 or

 12  so, 1203 I think, and whether you could give us

 13  more details by jurisdiction?

 14            We were interested in two things.

 15  One, how many come from the private sector

 16  versus the public sector?  And the number of

 17  applicants from the top 10 CMAs, for example?

 18  Am I to understand that, one, you see to

 19  indicate this would be very labour intensive

 20  because it would be a manual review?  Is that

 21  applicable to both criteria?  The top ten CMAs

 22  and whether they come from public and private

 23  sector?

 24            MR. SHANNON:  Madam Chair, we reached

 25  out to the office of the Federal Commission --
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 01  sorry, the Office of the Judicial Affairs

 02  Commissioner.  I've got that wrong but you

 03  understand what I'm saying.  They are the ones

 04  who deal with the application.  They are the

 05  ones that have the statistics on this.  And

 06  they -- the CFJA, that's what I was looking for.

 07  And the response we've relayed in our letter is

 08  actually the response directly from them, that

 09  is the wording of their response.

 10            I can go back, and I'm happy go back,

 11  and ask the question with respect to these two

 12  specific categories that you've listed.  I do

 13  note that there is -- that there are some

 14  privacy concerns they have as you get into the

 15  regions and being able to identify certain

 16  individuals based on where they come from, et

 17  cetera.  But I will go back, and we will go back

 18  and write to the CFJA once more and get that

 19  information and reply to you as soon as we can.

 20            MADAM CHAIR:  And if there are some

 21  privacy issues on some of the jurisdiction, it

 22  may not be complete but Ontario and Quebec are

 23  quite large.  If we can get at least some

 24  information on that that would be helpful.  I

 25  don't know, Margaret and Peter, is there
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 01  anything else to add on this one?

 02            MR. COMMISSIONER:  It's the focus on

 03  applicants versus appointees that was important.

 04            MADAM COMMISSIONER:  And I would just

 05  note that they seem to suggestion there is a

 06  breakdown in Ontario and Quebec to -- below the

 07  provincial level, so even that would be useful

 08  given they are large chunks of the country.

 09            MR. SHANNON:  I understand, but I

 10  think some of the regions in that breakdown may

 11  be so small that there are privacy concerns.

 12  But we will reach out and get that information

 13  or get a response to you.

 14            MADAM CHAIR:  Thank you very much,

 15  Mr. Shannon.

 16            The next one is the CRA data.  We'd

 17  like you to go back for self-employed lawyers.

 18  So only those that are in the CRA data, that's

 19  about the 15,000 or so data points.  And we

 20  would like to know two things, how many are

 21  above the $200,000?  So 200,000 to wherever it

 22  goes.  How many are above the $300,000?  So we

 23  would like that information.  And I assume

 24  that's something between the judiciary and the

 25  government so that you work together.

�0356

 01            And the last one, which is to

 02  Mr. Meehan, we would like the presentation, if

 03  it's in writing, or any submission in writing

 04  that you would have made to the Fish Commission,

 05  in addition to the terms of reference that

 06  you -- of the Fish Commission that you alluded

 07  to.  Is it possible to provide that?

 08            MR. MEEHAN:  I will speak with Chief

 09  Justice Bell as well as Justice Scanlan and if

 10  that is available -- I was not engaged in that

 11  so I was unaware if that is in writing or

 12  whether that was done orally.  But Chief Justice

 13  Bell has just came on and perhaps he can deal

 14  with that directly?

 15            CHIEF JUSTICE RICHARD BELL:  That

 16  presentation was made internally through

 17  internal legal counsel, and I do believe there

 18  was a basis for our representation, a written

 19  basis, speaking notes.  And we will make that

 20  available and send it along, whatever we said to

 21  the Fish Inquiry, yes.

 22            MADAM CHAIR:  That would be very

 23  helpful.  Thank you, Chief Justice Bell.  And

 24  the terms of reference for the Fish Commission,

 25  I think one of you referred to it and that would
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 01  be helpful for us to have as well.

 02            MR. MEEHAN:  Justice Scanlan referred

 03  to that and we will get that to you as well.

 04            MADAM CHAIR:  That was my last --

 05  unless I missed something.  Peter, Margaret or

 06  Louise?

 07            MADAM COMMISSIONER:  No.

 08            MADAM CHAIR:  No?  Okay, good.

 09            What's the timeline to get back to us?

 10  I realize we're asking for a bit more data, a

 11  bit more work. What is a reasonable timeline

 12  that you can get this back to us?

 13            MR. RUPAR:  We'll aim for the majority

 14  hopefully by the end of the week, and if we

 15  can't get something to you by the end of the

 16  week we'll try and give you another timeline.

 17            MADAM CHAIR:  That's perfect.  Thank

 18  you very much, Mr. Rupar.

 19            That is it for this Commission.  I

 20  would like to thank all the parties for the hard

 21  work you put into helping the Commission to come

 22  to a decision.  It's much appreciated.

 23  Obviously we have a lot to think about but thank

 24  you so much for all the work that you have done.

 25            Thank you very, very much.  Have a

�0358

 01  very pleasant day.

 02            CHIEF JUSTICE RICHARD BELL:  I do

 03  apologize for intervening.  I had actually

 04  prepared some written notes for this morning's

 05  presentation, not for the reply of course.  For

 06  the reply I just scratched out a few ideas over

 07  my lunch break but for this morning's

 08  presentation I have written notes.  I have these

 09  available in both official languages of Canada,

 10  I could send them in to you.

 11            MADAM CHAIR:  Yes, please do that.

 12            CHIEF JUSTICE RICHARD BELL:  Thank you

 13  very much I will.

 14            MADAM CHAIR:  This concludes the work

 15  of the Commission, but the hearing of the

 16  Commission so thank you very much everyone.

 17            --  Meeting completed 3:02 p.m.

 18  

 19  

 20  

 21  

 22  

 23  

 24  

 25  
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 02               REPORTER'S CERTIFICATE

 03  

 04            I, HELEN MARTINEAU, CSR, Certified

 05  Shorthand Reporter, certify;

 06            That the foregoing Commission hearing

 07  was taken before me at the time and date therein

 08  set forth;

 09            All discussions had by the

 10  participants were recorded stenographically by

 11  me and were thereafter transcribed;

 12            That the foregoing is a true and

 13  accurate transcript of my shorthand notes so

 14  taken.

 15            Dated this 12th day of May, 2021.

 16  

 17  

 18        ____________________________________

 19                PER: HELEN MARTINEAU

 20            CERTIFIED SHORTHAND REPORTER

 21  

 22  

 23  

 24  

 25  
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